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Mr. Wutrren. Gentlemen, the committee will come to order. 

We are glad to have with us, Mr. Miller, Assistant Secretary of 
Agriculture, and his associates. 

Mr. Miller, the committee is aware of the fact that on yesterday the 
White House issued a release in connection with the cranberry situa- 
tion. I think it would be well that this release be put in the record at 
this point. 

(The release referred to follows :) 

Marcu 30, 1960. 
IMMEDIATE RELEASE 


(James C, Hagerty, Press Secretary to the President) 
THE WHITE HOUSE 


The White House today announced that the Department of Agriculture will 
offer to make indemnity payments to cranberry growers who through no fault of 
their own sustained losses on berries harvested in 1959. 

The Department of Health, Education, and Welfare will undertake, coopera- 

tively with the growers, a program of testing and certification. 

These actions represent an effort to assure the wholesomeness of all cran- 
berries offered to the public, restore consumer confidence in the product, and 
assist those cranberry producers who suffered an impairment of their market as 
a consequence of improper use, by a few growers, of the weed-killing chemical 
aminotriazole. No payments will be made on berries found to be contaminated. 

Payments will be made pursuant to the authority conferred by section 32 of 


(1) 











Public Law 320, 74th Congress, approved August 24, 1935, as amended, and wil] 
approximate $8 per barrel of cleaned, marketable cranberries. 

Various alternative methods of assisting the cranberry growers have been ex. 
plored. The indemnification procedure, which has been found to be legally 
appropriate by the Comptroller General, was chosen as the only satisfactory 
approach. 

Details of the offer to make such payments will be issued shortly by the Depart. 
ment of Agriculture, Washington, D.C. 

Mr. Wuirren. As you know, the Appropriations Committee has 
worked for many years with the Department of Agriculture and some 
members of this subcommittee, for as long as 15 or 16 years, and others 
have for quite a number of years also, and we who have worked along 
with the Department are quite naturally disturbed. 

The subcommittee naturally has been exercised and disturbed about 
the effects of the various occurrences that took place — cran- 
berries and cranberry producers and the cranberry market. I think 
I speak for the subcommittee when I say that we know that the De. 
partment of Agriculture, as well as the members of this subcommittee 
and, indeed, the entire Congress are deeply interested in the protection 
of the public health and we are all in support of those things that are 
essential to protect the public health and we know that the Depart- 
ment has the same attitude. 

We have been disturbed, greatly disturbed, however, at the way that 
the cranberry situation was handled when needless damage to the 
producers and now to the taxpayers followed. It appears to me that 
the problem could have easily been met without destroying the market 
for uncontaminated cranberries. 

We find this situation as a result of news releases and public state- 
ments made by one of the Departments of our Government; and be- 
cause of those there is no market for good cranberries. I am par- 
ticularly disturbed because of the fact that the authority conferred 
by section 32 of the Agriculture Adjustment Act which authorized 
payments to protect purchasing power is to be used to pick up the 
cost of lost markets for good cranberries. et the White 
House, that is the Government, has seen fit, or seems to have found it 
necessary to turn to that authority in ee 32 to relieve the present 

economic plight of the producers of good cranberries, who cannot 
sell those cranberries. 


COMPTROLLER GENERAL'S OPINION ON USE OF SECTION 32 FUNDS 

And I am particularly disturbed because after reading the Comp- 
troller General’s opinion, it looks to me personally as though he has 
strained the law about as far as it is possible to strain it in an attempt 
to say that that section authorizes this action. 

I notice that that section which the Comptroller General cites as 
being authority for this provides that section 32 funds are available to 
protect farm income, where does that lead? Perhaps I should have 
the whole opinion of the Comptroller General inserted in the record 
at this point. 
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(The opinion referred to follows :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 28, 1960. 
B-142279 
The Honorable the SECRETARY OF AGRICULTURE 

DEAR Mr. SecRETARY: By letter of March 11, 1960, the Acting Secretary re- 
quested our opinion as to whether there is any legal objection to the institution 
of a program under clause (3) of section 32, Public No. 320, 74th Congress, as 
amended, 7 U.S.C. 612c, to reestablish the purchasing power of cranberry pro- 
ducers who were unable to move the greater part of their 1959 crop as a result 
of widespread publicity given to the possible deleterious effect on the health of 
persons who consumed cranberries from bogs on which aminotriazole had been 
used. The circumstances involved, as stated in the Acting Secretary’s letter and 
enclosures thereto, are essentially as follows: 

Cranberry producers and their marketing associations have on hand large 
supplies of berries from their 1959 production, the great bulk of which would 
normally have been marketed during the October-December season. The 1959 
market for cranberries was lost due, in part, to the necessity of securing clear- 
ance under procedures established in November by the Secretary of Health, Edu- 
cation, and Welfare for the marketing of these berries and, in greater part, to 
a cessation of consumer demand resulting from fear on the part of the consum- 
ing public caused by widespread publicity given to the use of aminotriazole on 
certain cranberry bogs and possible deleterious effects on the health of persons 
who might consume cranberries from such bogs. As a result, the purchasing 
power of these producers has been seriously impaired through inability to market 
their normal production for domestic consumption. 

Your Department has given consideration to the use of funds appropriated by 
section 32 of Public No. 320, as amended, to finance programs in aid of the pro- 
ducers. Section 32, as amended, provides, in part, that: 

“There is appropriated for each fiscal year beginning with the fiscal year end- 
ing June 30, 1936, an amount equal to 30 per centum of the gross receipts from 
duties collected under the customs laws during the period January 1 to Decem- 
ber 31, both inclusive, preceding the beginning of each such fiscal year. Such 
sums shall be maintained in a separate fund and shall be used by the Secretary 
of Agriculture only to (1) encourage the exportation of agricultural commodities 
and products thereof by the payment of benefits in connection with the exporta- 
tion thereof or of indemnities for losses incurred in connection with such ex- 
portation or by payments to producers in connection with the production of that 
part of any agricultural commodity required for domestic consumption; (2) en- 
courage the domestic consumption of such commodities or products by diverting 
them, by the payment of benefits or indemnities or by other means, from the 
normal channels of trade and commerce or by increasing their utilization through 
benefits, indemnities, donations or by other means, among persons in low income 
groups as determined by the Secretary of Agriculture; and (3) reestablish 
farmers’ purchasing power by making payments in connection with the normal 
production of any agricultural commodity for domestic consumption. Determi- 
nations by the Secretary as to what constitutes diversion and what constitutes 
normal channels of trade and commerce and what constitutes normal produc- 
tion for domestic consumption shall be final.” 

The Acting Secretary points out that programs under clauses (1) and (2), 
above, would not be sufficiently effective, since it is estimated that less than 15 
percent of available supplies could be exported or disposed of through distribu- 
tion in relief outlets and school lunch programs. It is stated that no measur- 
able export demand exists for cranberries and that it is questionable whether 
relief agencies would accept donations of any substantial quantities of cranberries 
or cranberry products in view of the fear which has been generated in the 
Public mind. It is further pointed out that because of the perishable nature of 
cranberries, any program under clauses (1) or (2) instituted at this time would 
have to treat with berries in processed form which would result in less than 26 
percent of funds expended on such a program by the Government reaching the 
grower for his cranberries. Tt was therefore concluded that a program pursuant 
to clause (3) offers the best solution of the problem as the objective could be 
more fully accomplished at a lesser expenditure of funds, inasmuch as the entire 
benefits of the expenditure of section 32 funds would be received by the grower. 
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From the information furnished, the basic features of the program conten 
plated may be described as follows: 

It has been administratively determined that the entire 1959 production of 
cranberries, aggregating 1,252,000 barrels, constitutes normal production for 
domestic consumption. Payment will be made to each producer on the quantity 
of berries which he harvested in 1959, excluding the quantity found contami- 
nated or ordered destroyed by the Food and Drug Administration, such payment 
not to exceed $8.02 times the number of barrels of cranberries produced by him, 
This maximum payment represents the difference between $10.34, the price 
administratively determined as being the average price which producers must 
receive on their 1,252,000 barrel production to equal the average value of their 
total production of the 2 preceding years and $2.32, the average price which it 
is estimated producers will receive from all sources (excluding payments under 
the proposed program) in connection with the total disposition of their 1959 
production. An initial payment of S4 per barrel is to be made promptly and, 
upon a showing by a producer that he has disposed of all cranberries held, in 
fresh or frozen form, by him or on his behalf, a further payment will be made 
to him equal to the difference between the average rate per barrel which he re. 
ceived from all sources for his cranberries, including the payment previously 
made, and $10.34 per barrel. In no event is the total payment to exceed the 
inaximum rate of $8.02 per barrel. It is our understanding that since the market 
will not absorb all available supplies, a significant—if not substantial—portion 
of the supply will be approved for destruction in order to avoid excessive in- 
ventories in processed or frozen form being carried forward to the next crop 
vear thereby adversely affecting producer income in that year. 

Doubt as to the propriety of utilizing section 82, clause (38), funds arose by 
virtue of the interrelationship between section 32 and the Agricultural Act of 
149, as amended, as set forth in the following quote from the Acting Secre 
tury’s letter: 

“There is for consideration the relationship between section 32. upon which 
this proposed action is based, and the Agricultural Act of 1949, as amended. Un 
der section 301 of the Agricultural Act of 1949 (7 U.S.C. 1447), the Secretary is 
authorized to make available through ‘loans, purchases, or other operations 
price support to producers for any nonbasie agricultural commodity not desig- 
nated in title IT at a level not in excess of 90 per centum of the parity price of the 
commodity. Cranberries are an agricultural commodity which comes within 
the purview of this section. Section 401 of that act provides that the Secretary 
shall provide the price support authorized or required therein through the Com- 
modity Credit Corporation and other means available to him. 

“Tt has been the position of this Department that section 32 funds and author 
izations are among the ‘other means’ available to the Secretary to carry out price 
support and if he uses such funds for this purpose he may do so to the extent that 
the particular price support operations meet the requirements, limitations and 
objectives of both the Agricultural Act of 1949 and section 32. 

“It has also been our interpretation that the words ‘other operations 
contained in the phrase ‘loans, purchases, or other operations,’ as used in the 
Agricultural Act of 1949 and prior price support statutes, would not inelude a 
method of direct payments to producers, since this would not support the prices 
producers received in the market place for commodities which they were market 
ing but would resule in such prices to fall below the support level. However, the 
words ‘other operations’ would include a method of price support involving pay- 
ments to processors or dealers whereby they would be in a position to maintain 
at proper levels the prices which they pay to producers. This longstanding it 
terpretation has been understood and accepted by the Congress, and legislation 


has been enacted in reliance thereon.’ \ccordingly, in effectuating price sup | 


port for a commodity at levels announced by the Secretary pursuant to the 
Agricultural Act of 1949, programs have been instituted under clause (2) of sec 


1 See 4(a) of the act of July 1, 1941, as amended, 55 Stat. 498, directed price sup 
port through ‘a commodity loan, purchase or other operation.’ The Department's it 
terpretation of ‘other operation’ was given to Congress in hearings on S. 2522, S1st Cong 
See hearings before the Committee on Agriculture and Forestry, U.S. Senate, 81st Cong. 
Ist sess., on Recommendations of Subcommittee on Price Support Program( 1949), PP 
120, 121, wherein the Department's interpretation and Senator Anderson’s comments 
thereon are set forth See, 202(a) of the Agricultural Act of 1948 (62 Stat. 1242. 1252) 
authorized supports ‘through loans, purchases, payments and other operations.’ The Agrh 
eultural Act of 1949 dropped ‘payments’ from the authorized means.” 
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op 32 which would also encourage the domestic consumption of such agricul- 
ral commodity by diverting it from the normal channels of trade and com- 


by purchases and donations of quantities thereof for relief purposes. No 


pequse there arose ho necessity during that time to invoke the authorization 
mtained in this clause, and. while it is now being invoked, this is not being 
ine for the purposes of any price support program formulated under the Agri- 
Jtural Act of 1949. There has been no price Support program or level of sup- 
rt announced for cranberries and none is intended. 


“Because of the interrelationship of section 52 and the Agricultural Act of 


149 the question may arise whether the Agricultural Act of 1949, in not author- 
jing payments to producers for price support purposes, impliedly repeals clause 
9) of section 32, and would preclude payments to producers, either directly or 
directly through their marketing agencies, for purposes set forth in section 382. 
We believe that there is no such repeal and that while section 32 may be used 
to implement price support pursuant to the Agricultural Act of 1949, it also may 
e utilized on its own terms in fulfillment of its own purposes separate and apart 
from such other act.” 

We agree that the act of 1949 does not repeal clause (3) of section 32 by im- 
jlication. While section 32 funds may properly be used to finance price sup- 
port programs, that is not to say that they must be used exclusively for that 
purpose. The reestablishment of farmer purchasing power can be accomplished 
through means other than price support. And since direct payments to pro- 
jucers under price support programs are precluded on the ground that such 
payments tend to depress prices rather than support them, a program involving 
direct payments to producers May not be said to be a price Support program. 
The purpose of the program under consideration involving, as it does, direct 
payments to producers is, therefore, not one of price support but rather to meet 
unique need as to a specific existing crop for which there is no market and 
‘hore is thus for consideration only the question of whether it falls within the 
sope of the appropriation language involved, irrespective of the 1949 act. 

While the proposed program obviously will reestablish the purchasing power 
f the farmers concerned through payments in connection with the normal 
production of an agricultural commodity for domestie consumption, there is 
onsiderable doubt as to whether clause (35) of section 32 was intended for the 
type of situation here involved. The legislative history of clause (3) itself 
does not furnish much indication as to the types of programs Congress contel- 
plated thereunder. However, clause (3) was enacted during a period of grow- 
ng concern over the fact that the purchasing power of the net income of 
farmers was much lower than that of persons not on farms, due largely to de- 
pressed prices prevailing for agricultural commodities. And it appears that 
twas the intention of Congress generally to reestablish farmers’ purchasing 

wer through programs that would induce farmers to voluntarily curtail pro- 
duction thereby increasing the prices they would receive for their produce. 

See 7 U.S.C. 601, 602(1) and (2), and 16 U.S.C. 590¢(a).) The entire 
basis for reestablishing purchasing power appears to be founded upon the con- 
cept of raising the level of commodity prices rather than by directly reimbursing 
farmers for any loss of purchasing power sustained. 

It is clear that the proposed payments to cranberry growers are not to be 
made for the purpose maintaining the price level of cranberries. The proposed 
payments are, more than anything else, in the nature of indemnifications of the 
growers for losses sustained by them. We recognize that the loss suffered was 
in large part due to actions on the part of the Government and that the growers 
toa large extent, were not to blame for the situation that developed. But equity 
on the side of the producers is not of itself sufficient to justify the use of an 
appropriation for a purpose for which it is not available. 

On the basis of our examination of the pertinent laws and their legislative 
histories, we are of the opinion that the authority for the proposed program is 
not free from doubt. Yet, the language of clause (3) is broad and we have 
found no conclusive statements as to legislative intent which would support the 
conclusion that the proposed program cannot be carried out under clause (3). 

Accordingly, since the proposed payments are in fact. in accord with the pur- 
pose for which clause (3) funds were appropriated, albeit they are to be made 
under a program of a type apparently not definitely contemplated by the Con- 
gress when clause (3) was enacted, we would not be required to object to the 
proposed use of clause (3) funds under the program. We wish to emphasize, 


i 
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however, that our views on the use of these funds for this purpose relate solely 
to the legality of such use and should not be construed as an approval of the de 
tails of the plan. 


Although, because of the broad language of clause (3) and the absence g 
anything specifically to the contrary in the related legislative history, we hay 
concluded that the proposed program is not legally objectionable, nevertheleg 
because of the unprecedented situation we recommend that the appropriate cop. 
mittees of Congress be advised of the plan before it is put into effect. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States, 


USE OF CLAUSE (3) OF SECTION 32 


Mr. Wurrren. I call now particular reference to page 2 of the 
Comptroller General’s opinion and to the clause (3) of section 2 
which is quoted on that page which is alleged to be your authority 
for these payments. I quote: 

* * * reestablish farmers’ purchasing power by making payments in conne 
tion with the normal production of any agricultural commodity for domesti 
consumption. 

Now, what strikes me is that in the last 17 years, the Government 
has never used that section and prior to that never for this purpose 
That leads be to wonder, if that section is to be used, whether the 
wheat farmers and the various other farmers in this country could 
make a good case now for the use of funds to reestablish their pur. 
chasing power, particularly in view of the fact that the records wil 
show that farm costs continue to go up and farm income continue 
to go down. 

I mention that so that you may spell out for the record what has 
occurred here and what type of precedent you may be setting, if the 
Government uses this section to bail out the cranberry people from 
lost markets for good cranberries. 

And I would like to have you tell us what has developed. Give us 
the sequence of events on the cranberry situation, the effects that it 
has had on the producers who have not been guilty of any violation, 
and the effect on the finances of the people involved, and then get to 
the point that I have just raised. 


CHRONOLOGY OF MAIN EVENTS IN CRANBERRIES 


Mr. Miter. Mr. Chairman, we have no prepared statement but we | 
have tried to the best of our ability to outline and gather together 
such material as we think you would require of us ‘this afternoon. 
We have set forth a statement of chronology of the main events from 
November 9 to March 30 which we would like to insert in the record. 
We have copies for all of you. If you would rather, I can read it to 
you at this time and you can follow it. 

Mr. Wurrren. We will be glad to have you read it. 

Mr. Mitxer. It will set out the picture pretty plainly, we think 

Mr. Wurrren. Mr. Miller, these exhibits that you present with this 
chronology, would it be all right with you if the *y appear at the end 
of the hearing so they will not interfere with the test imony itself? 


Mr. Miuier. Yes, sir. 
Mr. Wuirren. You just go right ahead, Mr. Secretary. 
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Mr. Mixer. The chronology of the main events in cranberries from 
Vovember 9, 1959, to March 30, 1960: 

Secret tary F lemming” s news conference and press statement of No- 
wmber 9, 1959, created the current problem of the cranberry industry. 
(Press bo from Department of Health, Education, and W elfare, 
exhibit 1, p. 96a.) 

On November 13, 1959, the Food Distribution Division, Agricultural 
ene Service, U.S. Department of Agriculture, alerted their 

a and subarea offices to be ready to quickly accelerate cranberry pro- 
cl and merchandising activities on very short notice. 

On November 18, 1959, a plan was submitted on behalf of the cran- 
berry industry of the United States to Secretary of Health, Educa 
tion, and Welfare to permit the resumption of the sale of cranberries 
(exhibit 2, p. 96e). 

On November 20, 1959, Agriculture Secretary Benson urged indus- 
try-Government cranberr y sales campaign. He called upon all seg- 
ments of the food industry for a massive merchandising effort to help 
cranberry growers reest: ablish their markets. (USDA press release, 
exhibit 3, p. 96f, and outline of USDA promotional activities, exhibit 
4,p. 96h. ) 

In November 1959 a factual statement on the background on use of 
aminotriazole in cranberry bogs was prepared by the Department of 
Agricult ure (exhibit 5, p. 96)). 

On January 7, 1960, Agriculture Under Secretary True D. Morse 
met with representatives of the cranberry industry ‘who submitted a 
brief in the form of an application for relief (exhibit 6, p. 96n). 

On January 8, 1960, the Department designated the State of New 
Jersey as an area where the Farmers Home Administration might 
make emergency loans to eligible cranberry growers. Massac husetts 
was likewise declared eligible for emergency loans on January 14; 
Wisconsin on January 21; Washington on January 25; and Oregon 
on February 10. (Sample USDA press release for New Jersey, ex- 
hibit 7, p. 9622.) 

On January 14, 1960, the Department issued a release on “Chemicals 
and Foods” and pointed out that our food supply in the United States 
is the safest, cleanest, and most wholesome in the world. (USDA 
statement, exhibit 8, p. 96z3.) 

On Febru: iry 10 and 17, 1960, the cranberry problem was discussed 
by Board of Directors, Commodity Credit Corporation, which recom- 
mended that the Secretary of Agriculture consider the use of section 32 
funds for purchase and distribution of cranberry sauce, provided 
this seemed a feasible solution of the problem after further investi- 
gation. 

On March 11, 1960, Agriculture Acting Secretary True D. Morse 
addressed a letter to Comptroller General Joseph Campbell request- 
ing his opinion as to whether there was any legal objection to the in- 
stitution of a payment program on 1959 production under clause (3) 
of section 32 to reestablish the purchasing power of cranberry pro- 
ducers (exhibit 9, p. 9628). 

On March 28, 1960, the Comptroller General of the United States, 
Joseph ¢ ‘ampbell, replied to Agriculture’s March 11 letter, conelud- 
ing that the proposed program was not legally objectionable but, be- 
cause of the unprecedented situation, recommending that appropriate 
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committees of Congress be advised of plan. (Copy inserted earlig 
p.3 A.) 

On March 29, 1960, the Board of Directors, Commodity Cred; 
Corporation, again reviewed the cranberry situation and_ recon 
mended that the Secretary of Agriculture use section 32 funds for; 
payment program on 1959 cranberry production under clause (3), 
subject to discussion with chairmen of appropriate congressional coy 
mittees before initiation of such eee 

On the afte — of March 30, 1960, after discussion of the py 
posed program by USDA Assistant Secretary Clarence Miller wit 
chairmen and other re presentatives of House and Senate Subcommi 
tees on Agricultural Appropriations and prety and Senate Agricul 
ture Committees, the White House issued an announcement that th 
U.S. Department of Agriculture would offer to make indemnity pay. 
ments of approxi: ite ly SS per barrel on cleaned, marketab le cran 
berries harvested in 1959. The White House also announced tha 
the Department of Health, Education, and Welfare would undertake 
cooperatively with the growers a program of testing and certificatio 
of stocks of processed cranberry products now on hand. (Copy o 
White House release inserted earlier, p. 1—A.) 

Mr. Wuirren. I shall not belabor the sequence of events. Iti 
covered by the exhibits inserted. 

Turning now to the question of what, if anything, has happenei 
to the ¢ ranberry producer and the cranberry market, I would like t 
know, first, the value of the investment, the number of farmers in 
volved, their investments, the normal markets, and what has happene 
to them. 

Mr. Minurr. Mr. Chairman, Mr. Wells has those figures and 4 
statement on that which, with your permission, he would like to pre 
sent. 

Mr. Wuirren. Proceed, Mr. Wells. 

Mr. Weis. This is a summary of the cranberry situation as of to 
day, March 31, 1960. I will read it: perhaps that is the fastest way 
of getting through. Then, we have Mr. Hedlund here who has been 
working with these people. 


CRANBERRY SITUATION AS OF MARCH 31, 1960 


ee ion of cultivated cranberries is confined chiefly to the States 

Massachusetts, New Jersey, Wisconsin, Washington, and Oregon. 
Sas ultivated bogs are of mimor import: ince and may be found seat- 
tered from the Canadian border tothe Southern States of North Caro 
lina and Tennessee. It is estimated that there are 2.000 cranberry 
growers in the United States. Of this number, approximately 1,200 
to 1.400 growers market their crops through cooperatives. 

The U.S. cranberry crop for 1959, now estimated by the Crop Re 
porting Board at 1.252.000 barrels, is record laree but closely approx! 
mates the level which has prevailed since the early 1950's. Six of the 
seven most recent crop years 1955 through 1959, haat seen produc 
tion slightly in excess of 1 million barrels. Of these 6 years, pro 
duction has ranged inonta between a low of 1.018.000 barrels 1 


1954 and the high of 2.000 barrels in 1959. Thee rop in 1953, the 


second largest of Sa was only 49,000 barrels below that of 1959. 
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During the period from 1950 through 1958, there has been a slow but 
steady decline in acreage from 26,390 acres in 1950 to 20,920 acres in 
1958. In 1959, however, commercial acreage increased an estimated 
490 acres to total 21,340 acres for the United States. Introduction 
of higher yielding varieties, shifts within individual States from low 
producing bogh: inds to more productive areas, and improvements in 
cultural practices have contributed to the increased yields per acre, 
This isa normal trend throughout agriculture. Industry sources in- 
dicate that current value of cranberry acreage ranges from $1,500 to 
$2,000 per acre, depending upon condition of the bog and water 
supply. 

Utilization of cranberries has changed markedly over the past 
several decades. Prior to World War II the fresh market was the 
principal outlet. In 1934, for example, processing accounted for only 
i percent of the crop. Since that time, processing has assumed an in 
creasingly prominent role. During the period 1950 through 195s, 
processing has absorbed from 40 to 63 percent of the harvest. 
~ Peak movement into the fresh outlet generally occurs prior to 
Thanksgiving and Christmas. Processed cranberries (sauce and 
juice) are marketed throughout the year. Cranberries have a normal 
life in fresh form of from 3 to 6 months. Berries not sold fresh at 
the end of the fresh marketing season or not processed, generally, are 
held in freezers for later processing. Such cranberries are not later 
suitable for marketing in fresh form. 

The farm value of U.S. cranberry production was approximately 
$13.5 million in 1958 and $12.4 million m 1957. Cranberry production 
is of major importance to the agricultural economy of the States of 
Massachusetts and Wisconsin. The combined crops in these two 
States represented 85 percent of the total U.S. production in 1958. 


NATIONAL CRANBERRY INVENTORY 


The following summary indicates the situation confronting cran 
berrvygrowers as of January 1, 1960. The following data on inven 
tories of cranberries have been furnished the Department by the 
National Cranberry Institute : 


Barrels 
Beginning inventory (fresh fruit in freezers), Sept. 1, 1959 240, OOO 
1959 crop Le ne 1, Bav, OOO 
Available supply F 1. 492, 000 
Inventory, Dee. 31, 1959 :? 
Fresh fruit ; 281. 000 
Fresh fruit in freezers 508, 000 
Processed fruit in the hands of canners 87, O00 
Total j ; S71, O00 
Apparent utilization to Jan. 1, 1960 : ; 621. 000 
Less beginning inventory, Sept. 1, 1959 : e 240, 000 
Utilization of 1959 crop to Jan. 1. 1960 . - . 381, 000 


‘Industry estimate. Relates only to eranberries and cranberry products in the hands 
of rrowers, grower cooperatives, or processors for growers’ accounts 


In addition, the industry has estimated that approximately 3.5 mil- 
lion cases of canned cranberry sauce were in the hands of the dis 
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tributive trade on December 31, 1959, in contrast to an anticipated 
trade inventory of only 500,000 cases under normal marketing con. 
ditions. 

Grower returns during recent seasons have been reasonably satis. 
factory. Returns in 1957 and 1958 averaged $11.70 per barrel, or 836 
percent of parity. 

Mr. Chairman, the going price for cranberries up until November 
9 was $11.70 per barrel. 

The total value of production during those 2 years averaged 
$12,944,000, This season’s opening prices for cr anberries and cran- 
berry produc ts closely approximated the level of last season. In the 
event that normal marketing conditions would have continued through- 
out the 1959 season, it is estimated that return would have been 
about equal to those experienced during the preceding 2-year period. 

In brief, their sales have been cut by two-thirds during the holiday 
season and they are faced with a carryover of cranberries and products 
next fall equivalent to 1 million barrels of cranberries at the same 
time that the new crop ‘will be coming to market. 


ACTION PRIOR TO WHITE HOUSE ANNOUNCEMENT 


Mr. Wuirren. Now, let us turn to the White House announcement 
In connection with this. Mr. Miller. 

Did you confer at the White House level in that connection ? 

Mr. Mitier. Yes, sir. 

Mr. Wiriirren. Was there any indication of what would be the at- 
titude of the Government hereafter in future years / 

Mr. Mitier. The cranberry people were consulted with Wednes- 
day afternoon immediately after I had talked to the chairman and 
we had proposed to them a program roughly corresponding to what 
was projected in the White House announcement, and whic ‘th we will 
elaborate on at a later date. They were told that clause (3) of section 
32 would be used in this instance in this year, and in no other years 
to follow, that this would be the only payment that they could expect 
under this authority. 


COOPERATION OF DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


Mr. Wuirren. Was there any agreement that the White House, or 
people at the White House level, people such as the Secretary of the 
Department of Health, Education, and Welfare, Mr. Flemming, would 
put on any publicity campaign to let the American people know that 
cranberries are now free and released and those that are hereafter pro- 
duced will be equally as good as anything produced in the past ? 

Mr. Minier. Yes, sir; in our exhibit 4, m our submission. That 
outlines what we had planned todo. This is dated November 20, but 
[ might say that at the meeting on Tuesday afternoon that the cran- 
berrygrowers were again told that the Department of Health, Edu- 
cation, and Welfare would cooperate in testing the remaining cran- 
berries and giving them a clear certification. 

Mr. Chairman, I am sorry that I cannot fill in the details on that 
because I was up here on Capitol Hill while that conversation was 
going on. 


at 


of 


o~ 


ae) ee a ill scale Me 





pated 
Ccon- 


satis. 
* $3.6 


mber 


aged 
‘ran- 
1 the 
ugh- 
been 
riod, 
iday 
lucts 
sume 


nent 


» at- 


nes- 
and 
yhat 
will 
tion 
ars 
pect 


, or 
the 
uld 
hat 
O- 


hat 
but 
an- 
du- 
an- 


hat 
vas 


11 


Mr. Wuirren. Mr. Miller, I am not an expert in those fields at all, 
but I would feel, from a layman’s standpoint, that cranberries are 
somewhat of a specialty crop. I believe that we might take it that 
its de ‘velopment into a real industry was brought about through the 
promotion by the industry and thereby creating a taste for cranber- 
ries on the part of the consuming public. 

Mr. Mitier. Yes, and over many years. 

Mr. Wuirren. The real danger in all of this is that while this par- 
ticular segment of agriculture has lost $10 million as a result of the 
actions of another department of Government, however, good their 
intention was, that is probably not as serious as the present and future 
effect that it might have on this industry. Did the Department of 
Health, Education, and Welfare, Mr. Flemming, or his representa- 
tives, participate in this White House Conference ? 

Mr. Mitier. They did; yes, sir. 

Mr. Wurrren. Was there any assurance given that the Department 
of Health, Education, and Welfare would cooperate in restoring pub- 
lic confidence in a good food like cranberries ? 

Mr. Mitier. Yes, sir; they did. I cannot specifically refer to it 
from first hand knowledge. Mr. Hedlund was present during the 
entire conversation. But the press release from the White House says 
that the Department of Health, Education, and Welfare will under- 
take cooperatively with the growers to go into a program of testing 
and certification and it is also my understanding that they will par- 
ticipate in cooperative efforts to merchandise, as well. 

Mr. Wurrren. As you know, this subcommittee, as such, does not 
deal directly with Mr. Flemming or his Department, the Department 
of Health, Education, and Welfare. When this problem was up in 
connection with another commodity, I was first advised of it and 
then I tried, I will say for the record, I tried to get Mr. Flemming. 
I wound up talking to one of his assistants, and I urged them to 
do everything they could do in connection with that “commodity, 
and this was in poultry, so that the poultry situation could be hi andled 
in such a way that, because they had it already worked out to protect 
the public, he would do everything he could in view of the f fact that 
the situation was cleared up not to issue any news release to injure 
future markets for healthy birds. 

In addition, I got others on the Appropriations Committee to call 
Mr. Flemming along the same line, as well as other Members of 
Congress who “do deal directly with Mr. Flemming’s agency on the 
Appropriations Committees. Well, they flatly refused to withdraw 
the statement. And I say again, that the statement was just to in- 
dictate what they had done, it was a news release after the fact, and 
in my judgment there could only be one purpose for that release, 
which I need not put into words. 

I think that the injury was tremendous and I don’t know how many 
years it will take to pay for it. I don’t know. 

Do you have any knowledge as to how many condemnations pure 
food and drug people under Mr. F lemming had made during last 
year protecting the public without issuing news releases after the 
fact? I am told that the number of seizures was in excess of 800 
and that in other instances, the matter was cleared up and that this 
question of the poultry, the caponettes and the cranberries, were the 


+. 
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only two instances where Mr. Flemming took it upon himself to go 
tothe public through press releases. 

Mr. Minier. I do not know of the number, Mr. Chairman, nor 
do I know of the press releases, but it is my understanding that of 
all the cranberries tested, those that were found to be contaminated 
with aminotriazole were only a small fraction of 1 percent of the 
cranberries produced. Maybe Dr. Clarkson would know how many 
tests had been made. " 

Mr. Wurrren. Well, would it be possible to get from the Pure 
Food and Drub Administration the number of actions that they had 
taken without going to the press, where the end result has been to 
ser iously impali and damage an indu try 4 

Dr. Cuarkson. Would you have in mind the number of seizures 
made during the year / 

Mr. Wuirren. Yes. 

Dr. Crarkson. And the number of those on which press releases 
were issued in Washington / 

Mr. Wurrren. That is right. 

Dr. Cirarkxson. I have no knowledge of the number. I think we 
can get it. 

Mr. Wuirren. I wish you would, Mr. Miller. 

Mr. Miuuer. Yes. 

(The information requested may be found on pages 35 and 75.) 

Mr. Wurrren. At this point I want to say for the record that in 
any case where it is necessary to advise the public in order to protect 
the public, certainly no one can find fault with that. But the question 
involved here is whether that should be done when the problem has 
been met or when it can be met, without it being necessary for the 
industry to suffer unjustly, thereafter. 

I note the statement that the cranberry producers were advised 
that this was a 1 year relief and so, insofar as they are concerned, 
no assurances have been given that these funds will be used again. 


CLAUSE (3), SECTION 382, AND FARMER PURCHASING POWER 


Now, I turn again to considering this clause (3) of section 32 and 
I note that the action of the Secretary was based on protecting the 
purchasing power of farmers. 

Now, that program would require the Government to make a survey 
of the pure hasing power of all farmers of whatever commodity they 
might produce, and if you do this, it could be termed the Brannan 
plan, then if you require removal of good cranberries to prevent them 
being in the way of next years crop there you have the Wallace plan 
for little pigs. Was there any determination made here that these 
cranberry producers would not make money from other sources, in 
other words, that this situation has seriously crippled the cranberry 
producers’ purchasing power; or do they have sufficient income from 
other sources so as to hi ave purchasing power notwithstanding ? Did 
you make such a determination ? 


BASIS FOR ARRIVING AT ASSISTANCE PROGRAM 


Mr. Mitzer. Mr. Chairman, we did not make any determinations 
as to whether they had other sources of income. We made the ceter- 
mination to the extent that they had been damaged by the November 
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gnouncement, that their purchasing power was impaired to that 
xtent. 

Mr. Wuirren. And I say again for the record that I thoroughly 
lieve that the cranberry producers should be made whole under 
Jl the circumstances, as far as their financial losses coming from 
destruction of their market for good cranberries is concerned. How- 
wer, it is my belief that the Department of Agriculture should not be 
the one under the circumstances that should make the payment. 

But. | do say that it is my opinion that, under the language or the 

thority to which you turn for these payments, that would require 

finding on the part of the Department that the purchasing power 
yas seriously damaged. In making that statement, I do not question 

hat they were damaged, but Iam saying that it would require such a 
tilings finding to meet the requirements of the law, in my judgment. 

Now, since the White House has acted without any such finding, 
I would take it that, really, you are making this effort because it was 
decided that the Government itself had caused the loss. 

Mr. Mitter. The Department of Agriculture is not assuming that 
the Government, in itself, has caused the loss, Mr. Chairman. 

Mr. Wurrren. Well, now, tell me what has caused it, then ¢ 

Mr. Mitier. It has been caused, and I say this because I do not 

vant any assumption that the Government, by this action, is assum- 

ngany legal liability or responsibility in this case presently or in the 
future, and that by promulgating this we do not intend to assume any 
liability, express or implied, so to speak. 

Mr. Wurrren. Well, I think that is a sound position but I don’t 
think it answers what I am talking about. 

Here the Department contemplates making these payments under 
isection of the law prov iding payments be mz ade to maintain Income, 
and yet you have acted without making any determination that the 
purchasing power is so low on the part of these people that it fits 
within that provision of the law. Again, I do not question that that 
is the fact, but you and the White House have moved without any 
such determination and, therefore, I come to the conclusion that you 
were bound to have so moved, to take that move before such a finding 
because it was generally insisted at the White House level that the 
wrecking of this industry came as the direct result of governmental 
action, Whether it was wise action, unwise action, or necessary action ; 
it was bound to be that there was an acceptance that at least the 
Government had a moral obligation, and that it set out to seek au- 
thority of every kind in law to bail these people out from their lost 
market. 

Mr. Mititer. Mr. Chairman, you made the statement just now which 
[ think changes my answer, when you said that the Government as- 
sumed in its action whether—I am sorry that I cannot quote what 
you said—but inasmuch as it was necessary to protect the public in- 
terest, by one agency of the Government, that, in their opinion, this 
action resulted from action of the Government—— 

Mr. Wurrren. Not only from the action but perhaps in the way 
the action was taken. 

Mr. Minier. Well, that was not—I am not in position to answer 
that, Mr. Chairman. 














RELATION OF LOSS OF PURCHASING POWER TO GOVERNMENT ACTION 


Mr. Wurrren. The record shows, and I am not trying to lead you, 
Mr. Miller, but the record shows the full facts and circumstances an 
with those full facts and circumstances, you agreed with the Whit 
House, at the White House level, that this action should be take 
for the first time in 17 years, really since the law was passed. With. 
out any finding that their purchasing power was so low as to requir 
it, and without making that prior determination it leaves only om 
basis, and that would be that the Government recognized this a 
having happened because of the actions and the timing, and all o 
those things that. were involved, and that the Government should pa 
these people for losing their markets, for good cranberries. 

Mr. Miier. Well, what I am saying, Mr. Chairman, is that th 
Department and the Government at the White House did determine 
that a substantial, or greater, portion of the income of the producer 
of cranberries is derived from that industry, that is their principal 
source of income, and they—— 

Mr. Wuirren. Your earlier statement did not say that. I don’ 
question that being the fact. 

Mr. Mitier. May I then correct the earlier statement to reflec, 
Mr. Chairman, that it is a well-known fact in the Department tha 
the principal source of income of cranberry farmers is from the culti: 
vation of cranberries and any impairment in their income, as a result 
of this action, would have serious effect on their relative purchasing 
power and their relative economic well-being and that we wen 
attempting to correct that situation by the invocation of clause (3) 
of section 32 and that we recognize that this, as you say, Mr. Chair. 
man, was the result of an action of Government, whether it was don 
to protect the public welfare, or whatever other reasons—yes, it would 
not have happened had it not been for action of the Government. 

Therefore, we set about to determine what ways we could compen: 
sate those people who suffered as the press release says, “through no 

fault of their own,” to compensate them, and after exploring all pos 
sibilities, we were forced to conclude that this was the most reason- 
able, logical, and certainly the cheapest, with the least possible cos 
to the Government, to get the maximum amount of money to the 
producers. 

Mr. Warrren. I think the record will show that Mr. Flemming 
and his group have taken action in some 700 or 800 instances without 
coming to this end result of wrecking the finances of these farmer 
who had no bad cranberries and without this $10 million cost to the 
Government that is indicated here. 

Let me ask you, has there been any understanding with Mr, Flem- 
ming that hereafter in similar cases—and again this committee, and] 
know the Department is for protecting the public health—has ther 
been any understanding with Mr. Flemming that hereafter in similar 

vases, they will attempt to handle this m: itter without following the 
course which was followed here with such disastrous end results? Ha 
there been such an understanding ? 
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ARRANGEMENTS BETWEEN USDA AND HEW ON FUTURE RELEASES 


Mr. Miuuer. I would like to say without any further background, 
Mr. Chairman, that it is my underst inding that a committee ha as been 
suggested to work with the Department “of Health, Education, and 
Welfare to evaluate the possible impact, and the advisability of ways 
to effectuate releases with the least amount of loss to individual pro- 
ducers. 

Mr. Wuirren. I will say for the record again without pursuing this 
course of questioning, thi at I believe a public release should be made 
any time it is required to protect the public health—— 

Mr. Minter. But the w ay this one was m: ace: — 

Mr. Wurrren. I say: “If it is required.” Now, it was obvious that 
any suc ch release will have a bad effect on the producers, by reason of 
the reduction in their normal markets for good er: anberries, however 
good the food may be. As was done in the 700 or 800 other cases, I am 
told, the "Vv should first have seen if the problem could not be met and 
the public health protected without having to resort to a press release 
which we naturally know would lead to a declining market for good 
wholesome food. I am asking if there has been any underst: anding 
with Mr. Flemming that he -reafter he will make ever y effort to hi indle 
this problem without unnecessarily inflaming the public? 

Dr. CLarKsoN. That has been discussed ve ry intensively and there is 
a proposal now under consideration for a mechanism between the two 
Departments to consider matters of mutual concern, 


REMEDIAL LEGISLATION 


Mr. Wrirren. Now, we come to this question of this bill that is 
before another committee of the Congress. I would like to have that 
inserted at the end of these hearings. 

(The bill will be found on p. 76 of these hearings.) 


JURISDICTION OF FOOD AND DRUG ADMINISTRATION 


Mr. Warren. They are requesting additional funds for rese: arch by 
the Department for determining chemicals that are safe and the 
proportion of safety, the justification for that being, in view of the 
action in this instance by releasing all of this to the press, that the 
Health, Education, and Welfare Department has caused most chemical] 
firms to be hesitant to do on their own further research because once 
they make such a discovery and once they clear it with the Depart- 
firms to be hesitant to do on their own further research. Once 
ment of Agriculture, and with the Food and Drug Administration 
they are all afraid that they might wake up some morning and see in 
the press that Mr. Flemming has not only called it off the market but 
has destroyed the future use of the commodity. 

Now, if this committee were to approve those funds and if the De- 
partment of Agriculture were to do such research and if you deter- 
mined which chemicals were the safe ones, then would not the Depart- 
ment be in the same situation, that is, dependent upon what future 
aon the Department of Health, Education, and Welfare might 

ake / 
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Dr. Cirarkson. Mr. Chairman, it will continue to be the case that 
agricultural products, food and feed, will be under the jurisdiction of 
the Food and Drug Administr: ation with regard to all of their com. 
ponents, including residues of agriculture chemicals. 

The main point “of our proposal, however, is—recognizing the situa. 
tion which has been developing with increasing severity for the Amer. 
ican farmers since the passage of the pesticide amendment. to the 
Food and Drug Act—to find chemicals that will do a better job of 
controlling or eradicating pests and diseases of livestock and crops 
and that will not leave residues of a questionable character 

Mr. Wuirren. Well, certainly, we are for that, and the committee 
tried to finance such efforts on the part of the Department throughout 
the years. 

M: ay I say what is before us now is an enlargement of funds and 
efforts in that field, because it is a field in which it has been regularly 
engaged throughout the years. 

The point I make is that if we provide the additional funds be- 
cause it is claimed under the present circumstances chemical firms 
will not make the necessary research because they are afraid that they 
might lose the market; somebody would be te ine thats to stop. 

The question before the subcommittee is that even though we do 
that, you have no way of knowing that someday they will wake up to 
the fact that they have been cut off, even though their chemical has 
been approved. Just like in this situation, you would have no pro- 
tection under the existing law, having two distinct jurisdictions of 
the Department of Agriculture and the Department of Health, Edu- 

cation, and Welfare. 

Dr. Ciarkson. As an example, our effort would be, Mr. Chairman, 
to develop a weed killer which would be effective from the standpoint 
of the farmer, but which would not leave a significant residue and 
one that even if it were improperly used would have such character- 
istics that there would not be any necessity for this kind of an action 
on the part of the Food and Drug Administration. 

Mr. Wurrren. Well, I know that is what you want to try to do, 
but if you were to reach the conclusion and if you are convinced that 
you have found such a pesticide, still the final decision in this type 
of a case would be with the Department of Health, Education, and 
Welfare, and they could do exactly the same thing as in this case. 
They could come up with different findings from yours, and it would 
be their decision that is controlling. 

Is that not so? 

Dr. CLrarkson. Well, the final decision on the food moving in inter- 
state commerce would be theirs. 

Mr. Wuirren. Yes, so that leaves this subcommittee where we 
must insist that the funds in this bill be handled on a cooperative 
basis between the Department of Agriculture and the Health, Educa- 
tion, and Welfare Department, so as to require a double certification, 
so that we will not someday wake up to this same situation in the 
future. I don’t see any other answer. 

Dr. Cuarxson. Well, Mr. Chairman, the registration of any chem- 
ical, whether it be one that we ourselves have developed or someone 
else has, is based upon its usefulness and its safety from the stand- 
point of the public, including the possibilities of residues in the food 
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or feed, and if the analysis shows that there is no residue, then there 
isno problem for the Food and Drug Administration. 

Mr. Wuirren. You say if it shows that. Shows it to whom? If 
your investigation shows there is no residue, there is no problem. 

’ Dr. CLarKson. Yes, sir. 

Mr. Wuirren. If it shows that to whom ? 

Dr. CrarKson. That depends upon the sensitivity of the method—— 

Mr. Wurrren. I am not talking about that. Suppose they disagree 
with your finding, then their decision is controlling, is it not? 

Dr. CLarKson. Yes. 

Mr. Wuirren. That is right. All of which leaves us where I 
think this subcommittee must consider something that would require 
cooperative research and double certification, one by your Depart- 
ment and one by the Department of Health, Education, and Welfare. 

I will say again for the record that this committee wants to protect 
the public health and we are behind Mr. Flemming in protecting the 
public health, but we feel there are other ways of doing it than the 
way it was done in this case, where apparently the original went to the 
press and a copy went to the few folks involved. 

We want to guard against that, and at the same time protect the 
public health, and I cannot see any other way except to require the 
cooperation of the Department of Health, Education, and Welfare 
before putting anything on the market. 

Dr. Crarkson. Well, Mr. Chairman, the research that we would 
do would be with the benefit of constant review with their scientists 
as to their views on whatever residues may occur. 

But, again, to come back to the aminotriazole, the registration was 
on a basis that is fully acceptable to both departments. There is no 
difference of opinion on the registration; but that did not of itself 
prevent this occurrence. 

Mr. Warren. And it never will prevent it as long as they have 
a different view from the Department of Agriculture, since the law 
gives them the final say. 


USE OF PRESIDENT’S EMERGENCY FUNDS 


We turn now to the other situation here. We have had this eco- 
homie aid program, the ICA, and they were before the subcommittee 
wanting $1 million out of Agriculture so that they could do some 
bookkeeping by themselves on commodities that they were giving 
away to foreign people. 

Now, it is my personal reaction, and I will say this for the record, 
that the American farmer was and has been carrying about every- 
thing on his back that he could stand, and I am going to be a 
party to adding this ICA load on our farmers’ back. I just hate to 
see the cost of this charged up to American agriculture, where it was 
the action of another department of Government that brought it about. 

I understand that the President has at least three emergency funds, 
and I know that some of them are rather large. I wonder if any of 
you have ever explored with the President or his representatives the 
use of the President’s emergency fund in this case, so as not to create 
a precedent for agriculture picking up the loss to an American indus 
try as the result of publicity, in my opinion unnecessary publicity. 

Was that explored ? 
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Mr. Mitier. Mr. Chairman, I cannot give any details of any such 
exploration, except that I conferred with "Dr. Paarlberg on this situa. 
tion at the White House and after consults ation with him and the 
various methods, including possible legislative relief, were explored, it 
was the consensus of opinion that this was the only practical method, 

Mr. Wurrren. You are aware that the President’s fund just passed 
the House, I believe, the other day, in the appropriation for Gen- 
eral Government operations, and that gives the President quite a nun- 
ber of millions of dollars which can be spent just on his certification, 
so certainly there is no restriction in the law. 

And I think it might be well to place in the record here the size, 
the amounts, and the numbers of various emergency funds of the 
President. 

(Information referred to is as follows :) 


Emergency funds appropriated to the President (as shown in the 1960 budget) 


1960 appro- | 1961 budget 


priation | estimate 
sc : ; essai ice esata ail cdc deliapaties 
Disaster relief_ _- oe 7 satletatareie deen (1) (i) 
Emergency fund for the President, national defense Me _| $1,000, 000 $1, 000, 00 
Mutual security, economic: President’s special authority and contingency | 
fm: . 2: i ‘ : se Paes eae 2 155, 000, 000 175, 000, 00 





1 No additional appropriation is requested for this fund in the 1961 budget. An unobligated balance of 
$16,515,419 was brought forward into 1960. The 1961 budget reflects the estimated obligation of all of this 
balance as follows: $8,300,000 in 1960 and $8,215,419 in 1961. 

2 In addition, an unobligated balance of $182,971 is available from prior year appropriations, 


Mr. Wurrren. Now, Mr. Miller, did Dr. Paarlberg make any men- 
tion to you of the availability of these emergency funds, or was it even 
offered? Was there any suggestion to you, as a representative of the 
Department ¢ 

Mr. Mitier. Mr. Chairman, I don’t know that I discussed that spe- 
cific point with Dr. Paarlberg. 

Mr. Wuirren. The question is, did he discuss it with you? 

Mr. Mixxer. I do not know that it was discussed between us. 

Mr. Wurrren. How long did this conversation go on? 

Mr. Minier. Well, sir, this has been a continuing thing since 
January. 

Mr. Wurrren. Well, if he had, you would remember ? 

Mr. Mitxer. I don’t recall it. 

Mr. Wuirren. I say, you would remember it? 

Mr. Miter. I don’t reeall his having said it, no. 

Mr. Wutrren. If he had said it, you would recall ? 

Mr. Mutter. I think I should have, yes, sir, because we explored 
everything. 


Mr. Wurrren. Well. you have read this language and you have at | 


awareness of how this thing i is going. 
Mr. Miuuer. Yes. 


Mr. Wuirren. And so if somebody had said that he could show you 


another way, if you had been shown any other way that would not | 


require this, you would have been tempted to jump at it? 
Mr. Minier. Yes, sir. And I might make a statement with respect 
to the use of this money. 
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19 
USE OF SEC. 32(3) NOT A PRECEDENT 


We discussed a moment ago the point about a disclaimer of liability 
on the part of the Government. There is one other consideration that 
| would like the record to show that brought the invocation of this 
clause (3), section 32. 

We do not contemplate that this establishes a precedent for its fu- 
ture use to relieve producers that might find themselves in economic 
straits due to inclement weather or some other action or overproduc- 
tion or natural causes. 

We invoked this, Mr. Chairman, because of the extenuating circum- 
stance, One that was unprecedented, that had never occurred before 
and, goodness knows, we hope never occurs again. And, as you know, 
the decision was reached with the greatest reluctance. And, as I say, 
with the greatest consideration. It is not anything we contemplated 
before and do not contemplate using it again. 

Mr. Wurrren. Mr. Miller, you state this is not a precedent and will 
not be when the American farmer, through pestilence, or things of 
that nature, has lost his shirt, so to speak, and he will be just as bad off 
as the cranberry people are now. 

Mr. Minxer. But you said a moment ago this was the result of an 
act of Government. 

Mr. Wuirten. I recognize that, but that is what I was trying to get 
you to agree to a while ago. 

Mr. Mitter. I did not quite get to it. I was working in that 
direction. 

Mr. Wuirren. Because it quite definitely is the basis on which the 
action is taken. 

Mr. Mitier. That is true. 

Mr. Wurrren. And I believe at a cost of $10 million, you estimate ? 

Mr. Mriier. Thi at is correct. 

Mr. Wurrren. Now, once you get these cranberries, what are you 
going to do with them ? 


DISPOSITION OF THE 1959 CRANBERRIES 


Mr. Miniter. Mr. Chairman, we do not plan to take custody of or to 
get the cranberries. If this be the appropriate time, we would like to 
outline to you how the proposal would operate. 

Mr. Wurrren. I would be glad to have that. But may I point out 
at this point, prior to your statement, that the reason for the basic 
differences in the agricultural support law is the fact that one year’s 
crop is carried over. With the perishable crops in that field that is not 
true generally, although with present-day freezing and the ability to 
carry frozen stocks, that situation is getting similar to that for the 
commodities which are storable, because the perishables are just as 
storable with present-day freezing methods. 

But if you were to use a system of payment. and actually take these 
cranberries and move them into consumption, if they take the payment 
and leave the cranberries available for the market, would you not then 
have created a surplus situation for years to come, and have you not 
drawn out the situation rather than remedied it? 

Mr. Mitirr. Mr. Chairman, we plan to make an indemnity pay- 
ment to these producers. 
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Mr. Wuirren. Well, now, you pay them indemnity and leave them 
with the cranberries. You say that for 3 to 6 months they stay fresh: 
but if they are canned or preserved, then they could last for a long 
time, and that would be the problem which the cranberry producer 
would then face, would it not? Is it not one that by your mechanics 
the crop will be carried forward so as to seriously hurt their situation 
next year, their marketing position, by reason of the supply on hand! 

Mr. Mitxer. No, it will not, Mr. Chairman. We propose to in- 
demnify the producers of cranberries in two payments. 

Fifty percent is to be paid in as short a period as possible, in order 
to get some money in their hands and get the industry cranked up, a 
it were, and in operation, so to speak, and to supply them with capital 
with which to engage upon a market promotion program and a testing 
program in cooperation with the Department of Agriculture and the 
Department of Health, Education, and Welfare, so as to sell as many 
of these cranberries as they can possibly sell between now and Sep. 
tember. 

It is our plan to make a final payment of the balance of this money 
sometime during, possibly, the month of September. When I say 
“possibly” I really mean to say at the end of the marketing season 
of cranberries, at which time the producer will have sold or otherwise 
disposed of his 1959 production. 

Mr. Wuirten. Well, isn’t that very similar to what Secretary 
Wallace did, when they went around killing pigs—aren’t you embark- 
ing or about to embark on a very similar program ? 

Mr. Mitier. Well, let us say that Mr. Wallace was faced with quite 
a different situation. 

Mr. Wuirren. But, really, this is a new situation. Here is a law 
that has been on the books for many, many years, and during the 
past 17 years it has never been used. This carries all of the ear. 
marks of the Brannan compensatory payment to make up loss of in- 
— and then require the producer to plow them under, like Seere- 
tary Wallace—isn’t that what you are doing to this degree ? 

Mr. Mintzer. Again, I go back to what I said a moment ago. This 
situation is the result of action of the Government. 

Mr. Wuirren. I will repeat in the record that I think the Govern- 
ment is obligated to make restitution for lost markets for good cran- 
berries. I do believe you are paying them from the wrong place, and 
I think you are paying them without carrying out the intent of Con- 
@ress W hen they wrote that section. 

That isa matter of personal opinion, of course. 

And again, as I said before, the costs are going to be charged up 
to the American farmer. I think there should be worked out. some 


basis of agreement with the Secretary of the Department of Health, 


Education, and Welfare, to meet this problem in the future, without 
having to wreck the whole industry. 
Mr. Miter. I would agree with you there, Mr. Chairman. 
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INTERPRETATION OF THE LAW 


Mr. Wuirren. Now, we will turn to this other situation that I in- 
dicated. 

Who is going to present your opinion as to the legality? Who will 
try to expl: Lin if, when, and how the law authorizes this? 

Mr. Muuier. Mr. Shulman will. 

Mr. Wuirren. We will be glad to hear from him. 

What is your title, sir? 

Mr. Suutman. Deputy General Counsel. I am also Acting General 
Counsel. 

Mr. Warren. I want to say before you start that I hate to see your 
predecessor, Mr. Barrett, leave. He is an outstanding lawyer and we 
regret his going. 

Mr. Suutman. Yes, sir. We share your regret, 

Mr. Wurtren. Of course, by saying that I do not mean to say that 
you are not, for certainly through the years we have come to know you 
area good lawyer. 

Mr. Suutman. Thank you, sir. 

Mr. Wurrren. Please proceed. 

Mr. Suurtman. I will say, Mr. Chairman, that fortunately we had 
the benefit of Mr. Barrett’s judgment on this question. 

Mr. Wurrren. Did it take two of you to figure out some way to 
get around the law ? 

Mr. Suutman. No, sir. We thought that we decided the law cor- 
rectly. The Comptroller General also decided that the program was 
legally unobjectionable. 

Mr. Wuirren. As far as I can see, in this opinion, about the only 
way using this law is justified is that the Comptroller General indi- 
cates that he does not know of any authority in the act that pro- 
hibits it. 

Mr. Suutman. The submission to the Comptroller General was pre- 
pared in our office with the assistance of administrative people on the 
economic and other facts—— 

Mr. Wurrren. Do we have acopy of that? 

Mr. Suvutman. That has already been submitted for the record. 

Mr. Wurrren. So you led with the economic plight of these people, 
rather than a citation of the statute ? 

Mr. Suvutman. No, that is not what I said. We were presented with 
a situation in which it wed proposed to invoke the authority contained 
inclause (3) of section 32—— 

Mr. Wuirren. What i you mean, “invoke”? That is an odd word 
tome for a lawyer to use with regard to a legal opinion. 

Mr. Suviman. Make use of the author ity contained in clause 
(oO) —_ 

Mr. Wurrren. No. What do you mean by “invoke”? What is the 
meaning ? 

Mr. Suutman. By “invoke” I mean it, was proposed to use the au- 
thority of clause (3) to carry out a proposed program under which 
payments would * made to cranberry producers. 

Mr. Wuirren. Well, tell us how you figured it out. 

Mr. Suutman. I would be very happy to do so. 

[ submit, first of all, the opinion signed by the General Counsel, Mr. 
Barrett, dated March 11, 1960. 
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Mr. Wuirren. May I see a copy of that? 

Mr. Suutman. Yes. That is the same date as the submission of the 
Department to the Comptroller General, and the opinion must be read 
in connection with that submission. 

Mr. Wuirren. And is a copy of that letter of transmittal to the 
Comptroller General already in the record ? 

Mr. Suvutman. It is, together with the Comptroller General's deci. 
sion that the program was legally unobjectionable. 


LEGAL BASIS FOR PROGRAM 


Mr. Chairman, I have a brief statement that I would like to make, 
which I believe summarizes fairly well the legal basis for the program, 

Mr. Wurrren. We would be glad to have you read that. 

Mr. Suutman. The Secretary is authorized, pursuant to clause (3) 
of section 32, Public Law 320, 74th Congress, as amended, to “reestab- 
lish farmers’ purchasing power by making payments in connection 

vith the normal production of any agric ‘ultural commodity for domes 
tic consumption.” Sums appropri: ited for the purposes of section 3 
are to be expended “at such times, in such manner, and in such amount 
as the Secretary of Agriculture finds will effectuate substantial accom- 
plishment of any one or more of the purposes of section 32.” Deter- 
minations by the Secretary as to “what constitutes normal production 
for domestic consumption shall be final.” 

Two main questions are presented in determining whether the pay- 
ments being made to cranberry producers are authorized by clause (3). 
First, are the payments for the purpose of reestablishing farmers’ pur- 
chasing power? Second, are the payments being made in connection 
with the normal production for domestic consumption / 


REESTABLISHING FARMERS PURCHASING POWER 


It seems clear that the payments are being made for the purpose of 
reestablishing cranberry producers’ purchasing power. Cranberry 
producers have been unable to market the largest part of their 195) 
production. In fact, their market for the 1959 production has been 
demoralized. This has resulted in a serious impairment of their 
purchasing power. The payments being made to them on their 193! 
production are for the purpose of reestablishing their purchasing 
power to a level that will make their total returns on the 1959 crop 
approximately equal to their average return from the 1957 and 1938 | 
crops. 


eV 


NORMAL DOMESTIC PRODUCTION 


The 1959 harvested acreage of cranberries was shightly below thi 
previous 5-year average. Cranberries are produced for domestic cot: 
sumption, not export. In the light of these facts the Secretary has 
determined that the 1959 production of cranberries from such acreagt 
represents a normal production for domestic consumption. 

Since the payments are for for the purposes of restoring farmers | 
purchasing power and are made in connection with the normal produe 
tion of cranberries for domestic consumption, they are authorized by| 
clause (3). 
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Mr. Wurrren. I have before me and I would like to include in the 
record the letter from Mr. Barrett, dated March 11, 1960. 
(Letter referred to is as follows:) 


Marcu 11, 1960. 
To Secretary of Agriculture. 
From : General Counsel. 
Subject: Section 32 programs for making payments in connection with the nor- 
mal production of cranberries. 

The Secretary is authorized, pursuant to clause (3) of section 32, Public Law 
320, 74th Congress, as amended, to “reestablish farmers’ purchasing power by 
making payments in connection with the normal production of any agricultural 
commodity for domestic consumption.” Sums appropriated for the purposes of 
section 32 are to be expended “at such times, in such manner, and in such 
amounts as the Secretary of Agriculture finds will effectuate substantial accom- 
plishment of any one or more of the purposes in this connection.” Determina- 
tions by the Secretary as to “what constitutes normal production for domestic 
consumption shall be final.” 

The attached docket proposes that payments, pursuant to the above authority, 
be made for the purpose of reestablishing cranberry producers’ purchasing power 
by making payments in connection with their 1959 production. The docket con- 
tains your determination that the 1959 crop of cranberries constitute the normal 
production of cranberries for domestic consumption and that the payments as 
therein provided will effectuate substantial accomplishment of the purpose of 
clause (3). 

It is the opinion of this office that the proposed program is within the authority 
vested in you by section 382. 

There has been no program instituted under clause (3) of section 32 during 
the past 17 years. In that interval there has been enacted a considerable body 
of legislation directly or indirectly relating to producer income, of which the 
Agricultural Act of 1949, as amended, dealing with price supports, the levels 
thereof, and the means by which price support shall or may be implemented is 
of concern. In view of certain provisions in the subsequently enacted Agricul- 
tural Act of 1949, a legal question arises as to whether or not clause (3) of sec- 
tion 82 continues to be available to the Secretary for the purposes thereof. The 
views of this office with respect to this question are reflected in the letter, 
contained in the docket, for signature by the Secretary, submitting the matter to 
the Comptroller General. 

FRANK A. BARRETT. 

Mr. Wuirren. I would like to point out that in that Mr. Barrett 
says, after discussing the problem in a general way : 

In view of certain provisions in the subsequently enacted Agricultural Act of 
1949, a legal question arises as to whether or not clause (3) of section 32 con- 
tinnes to be available to the Secretary for the purposes thereof. 

It looks to me like the General Counsel has said there is law on 
both sides—— 

Mr. Suutman. No, sir, he discusses that question at length in the 
submission to the Comptroller General and concludes that there is 
nothing in the Agricultural Act of 1949 that would operate as an 
implied repeal of clause (3), and that the authority contained in 
clause (3) is available to conduct the proposed program with respect 
to cranberries. 

Mr. Wirtrren. Well, I thank you for your statement. 

Again I want to say that I feel that the Government is absolutely 
morally obligated to make these payments for destroyed markets. 
I have some serious questions in my mind as to whether it was neces- 
sary to bring about this condition, having reviewed the whole story 
not only presented by you but after having read the statement by 
Secretary Flemming. 


54960—60—pt. 5———-4 
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As I understand it, what you have said is that, while this law is on 
the books, the Department of Agriculture is not going to use this sec- 
tion in making payments to farmers, because their purchasing power 
has deterior: ee or gone down, you are not going to do it if it is caused 
by weather or price supports or increasing costs or any of the other 
things that sigh enter Into farm income. You say you are going to 
only do that whe re, as in the instance that is here. it is the result of 
governmental action, as we have described it here, in the handling of 
this cranberry situation, 

And I believe you further have said that you are not even going to 
do it in those circumstances any more. 

It that correct ? 

Mr. Mitier. I would not go quite so far as the latter statement. 
I hope that—— 

Mr. Wuirren. Wait,now. I want to understand you. 

Didn’t I understand you to say that you told him pointblank—— 

Mr. Mitier. Oh, I know what you mean. That is correct. 

Mr. Wuirren. So you are not going to make use of it, and so it is 
limited, you might say, to one particular white horse with a crooked 
leg and a spot on his forehead, and for him only this one time. 

Mr. Marshall? 

Mr. Marsnauy. Thank you, Mr. Chairman. 

I note in your statement, Mr. Wells, you made the statement that 
the price was running about $11.70 a barrel before the announcement 
was made. 

What was the low price paid for cranberries, how far did that drop? 


CRANBERRY PRICES 


Mr. Wetis. Well, I would say zero, because it is, in fact, impossible 
to move cranberries since this particular announcement, as the cran- 
berries that had been processed at the time of the announcement will 
more than supply the market. 

Mr. Marsuaty. And so you might say that they were completely 
valueless at the low point ? 

Mr. Weis. You realize, Mr. Marshall, that most of these cran- 
berries, are held by the growers’ cooperatives, but there simply has 
not been any movement. 

Mr. Marsuatn. What are they selling for now, as of today ? 

Mr. Wetts. Well, I don’t even know if there is any going market. 

Mr. Marsuati. The situation has not improved as yet? 

Mr. Weuts. The problem with cranberries, sir, is that there are 
3 million cases of processed product now on hand which they must 
use before they start processing any additional cranberries. Not only 
are most of the fresh cranberries owned and handled by the coopera- 
tives, but they also are the largest processer of cranberries, and so 
they are holding in storage— 

Mr. Marsuaut. Well, under the usual market pattern, had this 
announcement not been made, what do you think the cranberries 
would have been worth ? 

Mr. We tts. Our judgment is that they would have obtained the 
same gross return approximately, perhaps a little bit better, for this 
crop as compared with last year. 
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The price started off very good, but we believe that it would have 
worked down during the season. We think that cranberry producers 
would have gotten as a minimum, a gross value at least equal to last 
year and it might have done some better. 

Mr. Marsuatu. The pattern of cr: anberr y prices, then, is inclined to 
stay quite stable throughout the year once it is est: ablished ; is that 
true ? 

Mr. Wetts. I don’t know. 

Mr. Marsuann. There would not be any great fluctuations / 

Mr. Weuis. Let me put it this way: The opening market was 
about what it was in the previous 2 years. 


COST OF CRANBERRY PROGRAM 


Mr. Marsuauti. How much do you anticipate this is going to cost 
Have you made any estimate ? 

Mr. Wetis. About $10 million or approximately $8 per barrel on 
the 1,252,000-barrel production. 

Mr. Marsuary. How many cases or barrels are there of these good, 
wholesome cranberries that you contemplate destroying, in order to 
remove the drug that may hang over next year’s market ? 

Mr. Wetts. Mr. Marshall, we are not contemplating taking pos- 
sion of any cranberries. 

Mr. MarsHatu. I understand that the cranberries 

Mr. Wetts. We do not take any of them. 

Mr. Marsuaui. Those that would be destroyed would be good, 
wholesome cranberries, because you would not get the other cran- 
berries. 

Mr. Wetts. We would have no cranberries, sir. 

Mr. MarsHatu. But those that are destroyed, is it the grower that 
destroys those? 

Mr. Wetts. The decision as to how the cranberries are to be dis- 
posed of will have to be made very largely by the growers, and the 
growers cooperative. 

Mr. MarsHauu. But in order for them to get payment, they have 
to be good, wholesome cranberries, they cannot “be infected 4 

Mr. Wetts. We are going to demand proof that they are not found 
to be contaminated. We are also going to require that they indicate 
that the berries are disposed of before the time of payment, and the 
disposition will rest largely upon the growers and the cooperatives. 
They will have to make the decision as ‘to whether to market them in 
some other form, such as sauce or juice, whether they will divert some 
to juice or whether they can find some other possible diversion, or 
whether they will have to deatey them. These people are faced with 
a very difficult problem because ‘they have a new crop coming along. 
And they have spent $3,500,000 to $4 million in advertising over the 
last several years. 

Mr. Marsuauw. If any of those cranberries are infected berries, 
those that are condemned by the Food and Drug Administration, 
they will have to be destroyed; and they are taking care of that; 
are they not? 

Mr. Wetts. That is correct. And in that case we will make no 
payment. 














26 


Mr. Marsuauy. But that will still leave a lot of good berries in 
the market, and after you find out all the uses that can be made of 
them and there is no place for those berries to go, then the grower, 
in order to remove the load hanging over his market, will destroy 
some of them ? 

Mr. Wetts. I think, sir 

Mr, Marsuati. I want the record to indicate that those will be 
good, wholesome berries. 

Mr. Wetts. Yes. 

Mr. Marsuatu. That is correct ? 

Mr. We tts. That is right. 

Mr. Marsnaryu. Now, the President has announced that he is going 
to make payment a $8 — barrel. 

Now, Mr. Wells, or Mr. Miller, it seems to me that the cranberry 
grower cert: ainly is so going to be very happy about that kind of 
a payment, is he? He has lost in the neighborhood of $3.70 per 
barrel ? 

Mr. Wetis. We estimate that the cranberry growers and the co- 
oeratives were on the way to realizing an overall average of about 
$2.32 per barrel on this season’s commercial sales. But there is an 
outlay for additional storage and other costs, so that with an $8 
payment what they will realize will come to about $10 a barrel. 

Mr. Marsuatu. In other words, that is $2 a barrel less ? 

Mr. Wetts. Than what they had hoped to get. 

Mr. Marsnary. That is what I mean. 

Mr. Wetts. That is correct. 

Mr. Marsnatu. And the growers that you are talking about here 
are the ones who have done nothing, absolutely nothing wrong, their 
berries were grown properly, they were clean and wholesome, and 
none of them were infected with this weedkiller or anything else? 

Mr. Wetts. That is right, sir. 

Mr. Marswaru. But on the basis of the settlement that you are mak- 
ing to them, on the basis that you figure, it is $2 less than they would 
conceivably obtain on the market, so I cannot see where you are help- 
ing them. 

Mr. Wents. Well, sir, we actu: ally think that the price would have 
worked down during the season and we also think they would have had 
some carryover at the end of the season. What we are trying to give 
is the same gross return as the previous 2 years. That is the basis of 
the calculation. 

Mr. Marsnwatu. In your statement somewhere you make the state- 
ment, I believe—and I might be wrong, I realize—that the $11.70 price 
was about 83 percent of parity. Is that about right? You have it in 
your remarks somewhere. 

Mr. Wetts. I think that is about it. 

Mr. Marsnatn. So that the market price is considerably below par- 
ity, and your settlement of $8 per barrel would be what percentage? 

Mr. Weti1s. $8—of course, you realize—well, it may go to 72 or 73 
percent of parity, which is in line with other 








HOG, CHICKEN, AND EGG PRICES 


Mr. Marsnatx. I might observe that in my district we have a great 
problem in connection with hogs and eggs, the prices for those com- 
modities, and the prices of poultry. 
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What percentage of parity was it that the growers made in the past 
year’ Will you supply that for the record ? 

Mr. Wetts. Well, chickens were 60 on of parity last Decem- 
ber. I would be glad to supply the other figures for the record. I 
don’t remember them. 

(The information requested is as follows:) 


Hogs, chickens, and eggs: Prices received by farmers as percentage of parity price, 
United States, November 1959 to March 1960 


Hogs et a Chickens Eges 
| | 

| | p>: 

| | | | | | Price 

Month and year Price Parity | Price Price Parity | Price | Price Parity | re- 
received} price | received) received | received | received! received| price | ceived 
per 100 | per 100 | percent | per per percent | per per percent 

pounds | pounds of | pound pound | of parity} dozen dozen of 

parity | parity ! 

1959—N ovember__- $12. 20 $21. 60 56 $0.138 | $0. 268 4l $0. 313 $0. 472 61 
December 11. 20 21. 60 52 162 | . 268 60 . 307 | .472 61 
1960—January 12. 10 21. 30 57 163 . 257 63 . 296 | . 463 63 
February 13. 00 21. 30 61 . 169 . 257 66 . 289 . 463 63 
March 15. 10 21. 40 71 - 175 258 68 . 323 . 465 72 





1 Seasonally adjusted price as percentage of parity price. 


Source: Agricultural Marketing Service, Apr. 1, 1960. 


Mr. Marsnauy. If you had used this section 32 funds to the exten 
that you might be using them for buying in the school lunch program, 
and so on, many growers up in my area, many producers of hogs snd 
egos and poultry might have received more than 60 percent of parity. 

That is conceivable, isn’t it 7 

Mr. Wetts. Yes, to some extent, although I wish to point out that 
when you are dealing with hogs and eggs and poultry, you are dealing 
with billions of dollars rather than millions of dollars. 

Mr. Marsuauy. Well, it seems to me that the cranberry grower has 
had a pretty rough year with the further prospect that there m: ry be 
some carryover into the marketing of another year, and it does seem to 
me that the Government might have done much more to bri ing about 
equitable treatment to the “cranberry grower. I am disappointed 
and I say this because of the cranberries that were grown to a large 
extent in the State of Minnesota. About 85 percent of the cranberries 
are grown in two States. But it seems to me, Mr, Secretary, that the 
administration cannot take very much credit for being of much as- 
sistance to cranberry growers this past year. I am disappointed that 
you h: ave not done more for them. 


LOANS AVAILABLE TO CRANBERRY GROWERS 


You mentioned the fact that you made loans available to them in 
the distress area. Could you tell us or supply for the record how 
many loans have been made to date # 

Mr. Miiier. Yes, sir, we can supply that. 

Mr. Wetts. There have not been a great many so far. 

Mr. MarsuAry. Thank you, Mr. Chairman. That is all. 
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(The information requested is as follows :) 


The following table shows the States in which designations have been made, 
designation dates, number of emergency production loans made to cranberry 
growers by the Farmers Home Administration through March 25, and the total 
amount loaned: 


Number of | Total 


State Designation date | loans | amount 
| loaned 
| | 
Massachusetts _- __| Jan, 18, 1960, to June 30, 1960__- bp occ 0 | 0 
New Jersey---- ..-| Jan. 7, 1960, to June 30, 1960..............- 2 $37, 000 
Oregon 3 .-----| Feb. 9, 1960, to June 30, 1960 Rua uheed hesaaa 1 2, 750 
Washington ‘ 4 .-| Jan. 22, 1960, to June 30, 1960___- B oe al 1 10, 000 
Wisconsin... ..- ; ...--| Jan, 21, 1960, to June 30, 1960 RRL 2 | 13, 840 


Mr. Waurrren. Mr. Natcher? 

Mr. Narcuer. Mr. Chairman, I certainly agree with you that. the 
people involved here were very much mistreated and that they should 
be repaid the proper amount for their cranberries. 

And certainly I do not always want to be complaining, Mr, Chair- 
man, but this is ive another example of a mistake m: ade by another 
department. and then turned over to the Department of Agriculture 
to be corrected. You know that the State Department, during the 
past 2 years, has made a great many mistakes pertaining to agricul- 
ture, Mr. Chairman, and it continues to make them every day, and 
then they attempt to have the Department of Agriculture bail them 
out. 

In the case of tobacco, as you remember, the import tariff of 60 
nations has increased over the past few years and now there is the 
marketing agreement whereby there is a 30 percent ad valorem tax 
placed on unmanufactured American tobacco. I think that the time 
has just about arrived when the American farmer, and especially the 
Department of Agriculture, should stop bailing out other depart- 
ments of Government. This is just another example of things that 
we have all been complaining about and certainly such a mistake 
would not have been made by the Department of Agriculture. 

Again, Mr. Chairman, I concur and agree with you that certainly 
these people should be compensated for their loss, but the source of 
the money should be carefully weighed. 

Thank you, sir. 

Mr. Wuirren. Mr. Santangelo? 


_ —- - = 


REASON FOR CHOICE OF USDA’S SEC. 32 FOR PAYMENTS 


Mr. Sanrancevo. Mr. Chairman, the mistake has been made. The 
question occurs to me, if the payment is to be made, if there is to be 
indemnification, why should not the Department of Health, Educa- 
tion, and Welfare make that indemnification rather than the Depart- 
ment of Agriculture. This was not your mistake, not the mistake of 
the Department of Agriculture. It was a mistake of the Department 
of Health, Education, and Welfare. Why was there not an attempt 
made to get the Department of Health, Education, and Welfare to 
make the payment. and properly charge that to that Department rather 
than the Department of Agriculture ? 
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Mr. Mrtier. May I respond this way, Mr. Santangelo. 

It was determined that the Department of He: uth, Education, and 
Welfare did not have the money to make the payments. I think it 
was generally conceded by everyone who worked on the situation, 
also, that should appropriations be forthcoming from the Congress 
to the Department of Health, Education, and Welfare to make ‘such 
a payment, that that process would take too long, it would be too long 
before the growers could be compensated. Also, the adequacy of 
their present ability to compensate in this field is seriously in doubt. 

Mr. Sanrancero. You mean the ability to make the compensation, 
or the disposition of the Congress to make the appropriations? 

Mr. Mirier. I think that the latter is also true. 

Mr. SantTaNnceLo. Well, do you think it is fair that Congress should 
not have the say as to whether or not they should be compensated di- 
rectly rather than indirectly by the Secretary of Agriculture ? 

Mr. Miturr. Well, the Secretary of Agriculture “has the authori ity, 
under the law, to make payments, Mr. Santangelo, and its was de- 
termined that that was the most expeditious and most complete way 
of doing it. 

Mr. Sanrancevo. Well, but under and upon an interpretation which 
I think is legally question: able. We have heard it said the authority 
of clause 3 of section 32—that the Comptroller General did not see any 
legal objection, but it was not clear to my mind that you have the au- 
thority, and I think he is stretching a point. 

There is another thought that has occurred to me, and I would like 
to have your counsel answer. 

Assuming that these cranberries are distributed, and inasmuch as 
the Department of Health, Education, and Welfare has said that 
cranberries might cause cancer, if the Department of Agriculture 
permits these cranberries to be distributed and then someone claims 
that he has developed cancer as the result of using these cranberries, 
have you not admitted some liability on the part of the Department 
of Health, Education, and Welfare; have you not created some legal 
causes of action against the U.S. Government 4 

Mr. Suutman. I doubt that very much. That is a difficult question 
to answer off the cuff, but I would say “No.” 

Mr. Sanrancervo. You think it might be possible as a cause of ac- 
tion against the Government ? 

Mr. SuutmMan. I doubt it very much, sir. 

Mr. Santancevo. Well, the history shows that in October 1957, the 
Food and Drug Administration received a report that the chemical 
aminotriazole was being used in the cranberry bogs in the State of 
Washington and in Oregon, and that the De :partment of Agriculture, 
in reply to inquiry, said that aminotriazole had not been registered— 

Mr. Suutman. When did they say that ? 

Mr. Santancero. If you ae turn to page 171 of the hearings on 
the Department of Health, Education, and Welfare appropriation, it 
would indicate that ee the Department of Agriculture and the De- 
partment. of Health, Education, and Welfare had been notified that 
there was a misapplication of this chemical. 

Now, as a lawyer, I can see that if a family has cranberries during 
the next Easter season and then someone becomes sick and gets pto- 
maine poisoning, or might get cancer developing in the family, some 
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enterprising lawyer can develop a good lawsuit against the U.S. Gov- 
ernment because the Department of Agriculture has authorized the 
circulation of these cranberries. Even though you say you have the 
right to confiscate, you have not confiscated those, and have caused 
them to be distributed, and I think that a cancer victim may com- 
mence an action against the U.S. Government because it carelessly 
permitted tainted cranberries to be circulated after it had nowledal 
that an injurious chemical had been used. 


RESPONSIBILITY OF DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


Mr. Wetts. I think you will find, sir, that the cranberries on which 
this chemical was used were, as a matter of fact, impounded and later 
destroyed. That is the responsibility of the Department of Health, 
Edueation, and Welfare, to seize or otherwise remove contaminated 
cranberries. Contaminated cranberries should have been destroyed 
and we do not propose to make any payments to growers where any 
tests indicate that those cranberries were contaminated. 

Mr. Wutrren. Would the gentleman yield ¢ 

Mr. SANTANGELO. Yes. 

Mr. Wuirren. I understood the testimony, that what you are talk- 
ing about is these cranberries are not only not going to be let go, 
that is, you are not going to let any contaminated cranberries go, but 
you are going to make them prove that, before they move, they are 
free of taint. 

Mr. Wettis. Yes: and then there is this other point, that if the 
Department of Health, Education, and Welfare finds evidence, then 
it is their responsibility to see that they are seized and destroyed. 

Mr. Wurrren. Well, the point that I was making is this: If I 
understood your testimony, the cranberries involved here which are 
still in the hands of the growers will not only all be condemned, but 
none will be sold except on a test showing that they are free of taint! 

Mr. Weis. That is correct. 

Mr. Wurrren. Thank you. 

Mr. SantanGeo. I understood that it was either a test or a show- 
ing that they were not. That is what I understood. 

I would like to have it explained more clearly—do you intend to 
test every barrel of cranberries or are you going to accept the word 
of the grower or is the acceptance going to be on a sample basis, and 
if you are going to sample every barrel of cranberries, what will be 
the cost to the Department of Agriculture to test ? 

Mr. Wetts. All of the details have not been worked out yet, but we 
will require certification from the grower that they have not used 
aminotriazole before harvesting. 

Although I am not. able to speak for the operators of the coopera- 
tive, my understanding in discussions with them is that they intend 
to see that any cranberries offered to the market are tested in accord- 
ance with methods approved by the Department of Health, Educa- 
tion, and Welfare, before they are marketed. 

Mr. Santrancero. Am I to understand that the Department. of 
Agriculture is going to test ? 

Mr. Wenis. No. 

Mr. Sanrancero. Are you going to rely on the test which the in- 
dustry provides? 
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Mr. Weits. Yes, you are going to have to rely on the industry in 
line with the specifications agreed on with the Department of Health, 
Education, and Welfare. 


LIABILITY OF U.S. DEPARTMENT OF AGRICULTURE TO THE CONSUMER 


Mr. SaAntance.o. And so, if some cranberries are certified as being 
sife and then subsequently you have a group of people who get sick 
and somebody gets cancer, do you think that under those circumstances 
the Government may be liable in damages in view of what has taken 
lace ¢ 

Mr. Wetts. That is a question for the lawyers. 

Mr. SanTANGELO. Well, would your counsel answer that? 

Mr. Suutman. I do not see any basis on which the Department of 
Agriculture would have any liability to the individual consumer. The 
pure food and drug people are responsible for the seizure of those 
cranberries that are tainted 

Certainly the Department of Agriculture is not going to authorize 
distribution of any cranberries that are known to be tainted. Perhaps 
the individual grower who happens to sell some cranberries that are 
tainted runs a risk, 

Mr. Sanrancevo. Well, if your Department at this time says that 
the cranberries are going to be paid for, that the producer is going to 
get the payments, then is not what the Department 1s doing tanta- 
mount to a certification that the product is in good condition? When 
you make a payment to the producer are you not in effect making a 
finding that the cranberries are not tainted with an harmful chemical ? 
Do you agree with that conclusion ¢ 

Mr. SuvtmMan. No, I don’t believe so. 

Mr. SANTANGELO, iW ell, is not pwyment made on the basis that these 
are free from this harmful chemical ¢ 

Mr. SuutmMan. We are only going to pay on cranberries that have 
not been condemned but we have no responsibility in the Department 
of Agriculture for inspecting them. 

The cranberry grower himself knows whether or not he applied the 
chemical improperly and we are going to require him, I assume, to 
make a certification that he is not applying for payments on any cran- 
berries that are contaminated. 

Mr. Wecis. And the payment is not authority to distribute those 
cranberries—— 

Mr. SantanceLo. Well, the payment is not authority to distribute, 
but the payment isa certification that the product is in good condition 

Mr. Suviman. Our payment is not a certification. The grower will 
certify to us that the cranberries for which he is applying for payment 
ire not contaminated. 

Mr. Sanrancero. Well, frankly, I don’t think that you are being 
logical in your statement because you are paying only on the basis that 
this person has a safe product and you indemnify him for his loss for 
which the Department of Health was responsible. You indemnify 
him and you pay him when you find, either by his certification or your 
test, that the product is safe: when you make payment it is implicit 
that vou are ¢ ertify ing that the product is not contaminated, 

Mr. Wuirren. Off the record. 
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( Discussion off the record.) 

Mr. Santanceo. Let us assume that the producer-grower claims 
that he has not put any chemicals in and you refuse to indemnify him, 
What remedy does he have to appeal from your determination not to 
pay him ? 

Mr. ae LMAN. I don't believe I quite understand the question, 

Mr. Sanrance.o. Well, the grower says that he has not put in the 
chemic ald and you people find—well, you say that he had; you make a 
determination that he has put on chemicals and, therefore, he is not 
entitled to indemnific ation. What remedy does the grower have to 
appeal your determination / 

Can he appeal to anyone for a review, or what must he do if he 
does not accept your finding that it is tained and he wants to have 
some review, where does he go: what does he do? 


RIGHTS OF GROWER-PRODUCER TO APPEAL FINDINGS 


Mr. SuutmMan. I would assume that if they were found to be con.- 
taminated, that would have been a finding by the Pure Food and 
Drug Administration. I believe he has legal recourse to contest such 
a finding through proceedings in the Federal court. 

If the Food and Drug Administration seized cranberries, the ‘pro- 
ducer would have the right to go to court and contest the seizure and 
prove they were not contaminated. 

Mr. SAnTANGELO. Now, you are paying people whose cranberries 
are not contaminated ¢ 

Mr. Suvtman. The Food and Drug Administration is responsible 
for the seizure of contaminated berries. We cannot go and examine 
them, and we are not proposing to do so. 

Mr. Sanrancevo. As I understand it, you are compensating the 
grower, you are compensating him because publicity has destroyed 
his market for his cranberries. You are paying that compensation 
because of adverse publicity. Then suppose these people come and 
say, “I want to prove it, so I can get indemnification,” and suppose 
you say, “No,” then what remedy does the individual have ? 

Mr. Suutman. Well, I don’t think that the Food and Drug <Ad- 
ministration would say “No, we don’t think so.” If they had reason 
to think so, they would probably be under the legal obligation to con- 
demn the cranberries and 

Mr, Santance.o. Well, if you look into the records, you will find 
many cases where the Government has made a finding and where the 
Government was wrong and- 

Mr. Suutman. I might say this, that our offer will be an open offer 
and anyone who can qualify would have the right to make application 
for a payment. 

Mr. Santrancevo. I don’t think they can go to the Court of Claims 
without an enabling act to permit them, and this is not one of the 
cases authorized. T think that this is an act of charity. 

Mr. Suutman. There isa question as to whether or not the United 
States has authorized a suit against it by a person whose application 
for payment is denied in a circumstance such as this. 
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Mr. Sanrancero. I think under the present law, they do not have 
the right. 

Mr. SuutMan. You may very well be correct, sir. 

Mr. SANTANGELO. I was just throwing it out to get your opinion. 

Thank you, Mr. Chairman. I have no further questions. 

Mr. Wurrren. I think that I should state on the record, if I un- 
derstand correctly, and as I read Mr. Flemming’s statement, the De- 
partment under this program will make payments based on the losses 
of producers who have uncontaminated berries. The burden is 
on the Food and Drug Administration to determine that these berries 
are all right prior to sale and to condemn in case they are not, which 
means that if any of these berries reach the market under present 
circumstances, they will be cleared through the Food and Drug Ad- 
ministration. And I think it follows, you are going to pay on a 
certificate from the Food and Drug Administration. 

Mr. Weis. We are going to pay on certification from the pro- 
ducer unless there are tests to the contrary. 

Mr. Wurrren. That would still leave, under the basie law, the 
burden on the Pure Food and Drug Administration. 

Now, I notice that Mr. Flemming says that the procedure that is 
planned is, and I will read this: 

To this end, a labeling plan was worked out with the cranberry industry to 
enable consumers to identify and buy with confidence cranberries which had 
been tested and found free of aminotriazole. Under this plan, cranberries 
tested by the Food and Drug Administration and found free of aminotriazole 
were authorized to bear the label “Examined and passed by the Food and Drug 
Administration of the Department of Health, Education and Welfare,” lots 
examined by accepted procedures in private laboratories were authorized to be 
labeled, “Certified safe under United States Government plan for cranberries. 
Signed (name of company ).” 

Apparently his statement there had to do with what was done 
immediately after this thing occurred, but presumably that plan 
would follow through on anything—in other words, that is presently 
In existence ? 

Mr. Wetts. Yes; and this is the responsibility of the Department 
of Health, Education and Welfare, not the Department of 
Agriculture. 

Mr. Wuirren. Mr. Horan? 

Mr. Horan. Thank you, Mr. Chairman. 

I think, Mr. Chairman, we are dealing with a rather serious thing, 
if you permit me. I would like to highhght just a few statements 
contained in exhibit 8 by the Department of Agriculture, I assume by 
the Secretary—— 

Mr. Miuurr. Yes, sir. 

Mr. Horan. I want to establish some things here, Mr. Chairman, 
that I think are quite vital to the food supply of the United States, 
but I want to point out one statement there in the second paragraph: 

The Department considers that the safety of the Nation's food is its first 
responsibility in carrying out assiguments from the Congress. This principle 
guides USDA research programs and regulatory and service activities pertain- 
ing to foods and to the use of chemicals in food production and distribution. 
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And then down a little farther on, is this rather pertinent 
paragraph : 

We cannot continue to produce adequate amounts of safe and wholesome 
foods without chemicals. Abandoning their use on farms and in the food 
industry would result in immediate decline in the quantity and overall quality 
of our food supply and cause a rapid rise in food prices paid by consumers 

And in the second paragraph they say : 

The use of chemicals in foods themselves is as old as the practice of pre 
serving meat with salt, and as new as the addition of thiamine to bread. 

From my own observation and experience, those are true remarks, 
are they not ‘ 

Mr. Miturr. Yes, su 

Mr. Horan. Well, then that puts another aspect on this to me, 
the procedure for the safe use of chemicals in the production and 
preservation of foodstuffs. 

Mir. Mituer. It does; yes, sir. 

Mr. Horan. And this brings us back to the matter of the business 
before us. I would have to disagree with my colleague from New 
York. This reimbursement of the cranberry growers is not a matter 
of charity. This is a matter of equity. 

The statement of November 9 begins with this rather all-inclusive 
and far-reaching sentence: 

The Food and Drug Administration today urged that no further sales be made 
of cranberries and cranberry products produced in Washington and Oregon in 
1958 and 1959. 

That is a statement by the Secretary of the Department of Health, 
Education, and Welfare, Mr. Arthur S. F lemming. 

What was the result of this statement about the production of cran- 
berries in the States of Washington and Oregon who, I believe, pro- 
duce 10 percent or less of the total production in the United States! 

Mr. Mixier. Well, the cranberry marketing just about ceased. 

Mr. Horan. Overnight ? 

Mr. Mirrer. In the United States as a whole. 


LIBELING OF THE INDUSTRY 


Mr. Horan. Has it been established through this experience, and 
do you have the facts, as to how much of the total national production 
of cranberries were actually libeled in the ensuing weeks? 

Mr. Wetxis. You mean how many were found contaminated ? 

Mr. Horan. Yes. It is a matter of libeling, of course; it is contrary 
to regulations under which chemicals can be used in the production of 
any given crop. 

Mr. Weuts. It was an extremely small fraction of 1 percent, Mr 
Horan. I don’t know the exact figure. 

Mr. Horan. Then the result of this statement was, and of the press 


conference held on November 9, 1959, it resulted in the virtual libeling | 


of an entire industry because of the misdemeanor of less than 1 per- 
cent of the producers ? 

Mr. Mitirr. Let us say, sir, sales practically ceased at that point on | 
the entire crop. 

Mr. Horan. And the total production involved in pounds, do you 
have that? 
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Mr. Miuter. Yes, sir. 

Mr. Horan. Will you supply that for the record, the total poundage 
that was found to be libeled in the United States ? 

Mr. Mituer. Yes, sir. 

Mr. Horan. By districts, by areas 

Mr. Wetts. If we can get it, we will. 

(Information requested follows :) 


Cranberry regulatory actions’ since Nov. 10, 1959 


Number libels filed_ ~~ ___ ole ee eh ke ae te oe ae 29 

Number seizures accomplishe d_ pe a J z ics dan Cerca aoe 

Libels were filed at— IL ibels were » filed at Con. 
ANON. Nake. ne tite 1 Nashvilte, “Tenn occ 1 
Faltemore,. MG... -........... sea Dewey Pi Gin cick cat hese 2 
Bismingnam:: Ales. an eeceis: So PORE... MIDUINO ss < csceen beste 1 
AN I ci hacen Sneed 5 PT CE aie secieniedieinese 1 
Pe rmIete Rene | 6 ec a ee San Francisco, Calif__......__- Z 
Coltumbor, Onie. 22. ..2.4280 73 Sioux City, Iowa... - Ley 
Detroit, Mich____-__----------- a}: ipa, Wie 5c ci ees 1 
Creansiioro; . Nia osc eeens 1 | BrreeOtts IN. Sct cance ennaes 1 
RDU RI ie ects kc cacmietnption 1 ‘Teme Giese. 165k oe 1 
Minneapolis, Minn_-.....------ 1| 


‘Information furnished by the Food and Drug Administration, Department of Health, 
Education, and Welfare. 

The 1959 eranberry production in the United States was 1,252,000 barrels, 01 
125,200,000 pounds. In the recent cranberry regulatory actions, the distribution 
and poundage of the lots seized were as follows: 


State of origin of shipment Lots Pounds 
Massachusett Z , s 8, 794 
New Jersey 8 7, 216 
Washington-Oregon 2 41, 800 
Wisconsin 11 152,777 
lot ») 300, 58 


Mr. Horan. I mention that because—well, isn’t it a fact that the 
Food and Drug Administration condemns many tons of foodstuffs 
every month; that is their job, is it not / 

Mr. Mitter. Well, we have that in meat, too, where we find disease 
and poultry. 

Mr. Horan. That goes back to the Secretary’s statement in exhibit 
8, that: 

The Department considers that the safety of the Nation’s food is its first re- 
sponsibility. 

Mr. Minuer. Yes, sit 

Mr. Horan. And in the production thereof. 

Well, my only reaction to this is that I feel that an injustice has 
been done to a comparatively small food industry in the United States, 
and that certainly some sort of indemnity should be forthcoming. 

In this case I guess we shall again resort to the Department of Agri- 
culture to pick up the check. It looks that way, anyway. 

My only reaction now, and this, to me, is the nub of the thing 
What are we going to do to assure the chemical industry, the Ameri- 
can farmer, and the American consumer this is not going to happen 
next year ¢ 
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As I understand it, anyone can invent a new chemical that will 
achieve certain results and, havi ing done that, how does he go about— 
what is the procedure to have that chemical certified as safe for use 
in the production of foodstuffs? How does he go about getting that 
certified so that we can be certain of the safety “ot the Nation’s food 
“ es ¢ 

. Minuer. I believe that Dr. Clarkson will answer that. 


SAFEGUARDING THE NATION’S FOOD SUPPLY 


Dr. Ciarkson. He must, first of all, present to the Department of 
Agriculture his evidence as to the effectiveness of the chemical for the 
purpose for which it is intended. 

Mr. Horan. And, in order to do that, quite a number of our private 
chemical companies maintain their own laboratories, their own re- 
search departments, and they conduct a great deal of those experi- 
ments on their own, without charge to the consuming public, looking 
forward to having that as a proper charge in the sale of those chemi- 
cals when they are certified and can be put on the market. 

Dr. CLarkson. It isa very costly proceeding. The information that 
we have from representatives of the industry is that to start one new 
chemical to market takes from $750,000 to $1,500,000. 

After they have presented the information to the Department on the 
effectiveness of the chemical for its proposed use, then they present 
information from the standpoint of the safety of the user or those who 
must come in contact with the chemical. 

Then if that is satisfactory, that is judged in relationship to the 
directions on the label which gives precautionary advice to the user, 
and then satisfactory evidence must be presented as to whether or not 
the use of that chemical will result in a residue in the food or feed. 

If there is no residue on the basis of accepted methods of analysis 
and the other matters are satisfactory, a reaist ration is issued for the 
use of that chemical and the Food and Drug Administration 1s 
notified. 

Usually, also, there will have been informal conferences with the 
Food and Dr ug people to see whether or not they have information to 
the contrary in regard to the evidence on residue, and if there is evi- 
dence of residue then the maker of the chemical, or the proposed mar- 
keter of the chemical must make formal petition to the Food and Drug 
Adminstration for either the establishment of a tolerance or for ex- 
emption from the need for a tolerance. He must pay to the Food and 
Drug Administration the fee that is required, and he must submit full 
evidence of a lack of toxicity of the residue in the amount that may 
reasonably be expected from its use to get such tolerance or exemption 
from tolerance, and if all of those conditions are met, then the 1 regis- 
tration is issued. 

Mr. Horan. And what part does the Public Health Service occa- 
sionally enter into, in the determination of what is safe use of chemi- 
cals in the production of foodstuffs? 

Dr. Crarkson. We rely upon the Public Health Service—their lab- 

oratory personnel at Savannah—to advise us on the effects of the 
chemicals on the operators, and others who may come in contact with 
it. I understand that the Food and Drug Administration also relies 
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on those people and others in the Public Health Service for help in 
the analysis of toxicity. 

(Discussion off the record.) 

Mr. Horan. I may say for the record that the Savannah Laboratory 
has been in existence for a long while, and it has an outstanding rec- 
ord for assisting in the determination of those qualities in chemicals 
that provide for the safe production of foodstuffs. 

Dr. CLarkson. They enjoy a worldwide reputation. 

Mr. Horan. The Food and Drug Administration is the policeman 
in this ease. Their job is to make sure that all of these carefully 
thought out arrangements and these carefully registered chemicals are 
not misused, or if the chemical is not registered, or misused, then those 
foodstuffs are condemned. 

Dr. CrarKkson. Yes, sir. I would say, however, that the Depart- 
ment of Agriculture works very hard e the matter of advi ising farmers 
and their representatives in the proper use of chemicals. 

[ have a leaflet which was just released today by the Department, 
which is directed to three branches of agriculture. 

One is directed to the livestock producer, one to the field crop pro- 
ducer, and the third to the fruit and vegetable producer. 

Would you like to see them, sir? 

Mr. Horan. Mr. Chairman, I would like to read these titles into the 
record, if I may, because I am sure that we are faced with a very seri- 
ous thing here. 

Mr. Wuirren. Yes; without objection. 

Mr. Horan. The first one is entitled “Mr, Fruit and Vegetable Pro- 
ducer—It Pays To Use Chemicals Safely.” It is a little brochure tell- 
ing them how they may use chemicals safely in the production of 
fruits and veget: ables. 

The second one is addressed “Mr. Livestock Producer,” and here 

gain it says “It pays to use chemicals safely,” and it goes on to ex- 
Tin the limit: ations and the procedures and use of chemicals in that 
regard, 

The. third one is entitled, it is addressed to “Mr. Field Crops Pro- 
ducer,” and again it says “It pays to use chemicals safely,” and it goes 
on to explain how to use chemicals in field crops safely. 

(The documents referred to are as follows :) 





Mr. Fruir AND VEGETABLE PropucER—Itr Pays TO USE CHEMICALS SAFELY 





(Leaflet No. 471—U.S. Department of Agriculture ) 


As a producer, you know that pesticides and other farm chemicals are essen- 
tial in your operations. 

These chemicals have benefited your own production, the food industry, and 
consumers. 

You have a continuing responsibility to use chemicals safely. This is em- 
phasized every time a new pesticide becomes available. 


CHEMICALS HELP YOUR CUSTOMERS 


Without modern pesticides and other chemicals, you could not produce the 
plentiful supply of wholesome, high-quality fruits and vegetables—both for 
fresh market and for processing—that your customers now enjoy. 

Without chemicals, the food industry could not put on the market the great 
variety of nutritious, attractive, convenient, and almost waste-free fruit and 
vegetable products that are today contributing so much to the health and high 
standard of living of American consumers. 
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A 
CHEMICALS RAISE YOUR EFFICIENCY ry 
Aided by research-developed chemicals, and by good management, you are meet- inj 
ing the destructive onslaughts of scab, scale, mites, aphids, codling moths, I 
weeds, and other pests. the 
The result is reduced losses and greater production efficiency. due 
Your industry maintains high standards in the production and marketing doy 
of quality fruits and vegetables and in safe use of pesticides. This has built J 
consumer confidence in your products. tha 
Continuing to maintain that confidence is of vital concern to you—especially ; 
as new chemicals that can further improve productive efficiency become avail- Yo 
able. ( 
YOUR STAKE IN FOOD SAFETY ha: 
an 
The Nation’s laws prohibit the sale of fruits and vegetables that contain eal 
more than the specifically permitted amounts of pesticide residues. 
Such residues are the result of improper use of agricultural chemicals. tio 
The laws governing food safety protect the public—which includes you and 
your families. for 
These laws also protect you as a pesticide user, and they help you maintain ’ 
consumer confidence in the crops you grow. de 
One of these laws requires manufacturers to register pesticides with the in 


U.S. Department of Agriculture. . 
Specific instructions for the safe and effective use of these chemicals must be Ye 
given on the label and approved by USDA. 
Another law authorizes the Department of Health, Education, and Welfare 
to set a safe limit, called a “tolerance,” on the amount of any pesticide residue pr 
that may remain on any crop at harvest. la 
It is your responsibility to carefully read and obey label instructions in using 
farm chemicals. 
By applying chemicals only as recommended, you can guard against excessive 
residues. 
FOLLOW THESE SIMPLE RULES 


1. Use farm chemicals only on crops for which they are specifically recom- 
mended. 


2. Use only the exact amounts recommended—it’s both unsafe and uneconom- v 
ical to use more. 
3. Apply chemicals at times or intervals specified on the label—especially, 
observe the proper intervals between treatment and harvest. 
4. Tse only recommended methods of application. 
5. Guard against drift of sprays or dusts. 
6. Carefully observe label precautions 
to protect those who apply the chemicals. 
to prevent harmful residues on food crops. 
Failure to observe these rules may result in crops that are illegal for interstate : 
shipment because of excessive residue. 
se sure to read and follow all instructions on the label. h 
If in doubt see your county agricultural agent. 
Issued March 1960. 
i 


Mr. Livestock Propucer—Ir Pays To Use CHEMICALS SAFELY 
(Leaflet No. 472—U.S. Department of Agriculture) 
Meat Is A Hienty NUTRITIOUS, WHOLESOME Foop 
SAFE USE OF AGRICULTURAL CITIEMICALS HELPS ASSURE HIGH QUALITY—AND 
ADEQUATE QUANTITY—OF THE NATION’S MEAT SUPPLY 
This concerns: 
Your production 
Modern pesticides, drugs, and feed additives have an established place in live- 
stock production. 


They are important aids in safeguarding the health of livestock and in- 
creasing production efficiency. 
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All these chemicals cost money. It pays to use them only in recommended 
amounts. 

When properly used, they are safe and effective. But some of them can be 
injurious to humans or animals if used improperly. 

Residues of certain chemicals are stored in animal tissues. In some animals, 
these residues may accumulate little by little over a long period. Some resi- 
dues remain in the bodies of livestock a long time, and others are soon broken 
down and eliminated. 

By using recommended procedures, you can guard against harmful residues 
that would make your products illegal for sale. 

Your customers 

Consumer confidence is vital to you and the entire industry. This confidence 
has been built upon high standards achieved in the production of healthy animals 
and their slaughtering, processing, and distribution under sanitary conditions, 
carefully supervised by trained meat inspectors. 

The American livestock and meat industry has achieved an enviable reputa- 
tion for wholesome meats. 

Federal meat inspection is recognized throughout the world as a model for 
food safety. 

The demand for your livestock and the prices you receive have always been 
dependent on the consumer's desire for and acceptance of meats, and the demand 
in the future will continue to depend on maintaining consumer confidence. 

Your responsibility 

Avoiding harmful residues in animals you raise is your responsibility. 

Laws protect consumers of meat from harmful residues. These laws also 
protect you, by requiring that manufacturers give specific instructions on the 
label for the safe use of pesticides, drugs, feed additives, and other chemicals. 

These instructions are based on: 

1. Safe dosage levels. 

2. Proper mixture of materials used. 

3. Safe methods of use. 

1. Safe time intervals between application of materials and slaughter, to 
insure elimination of residues. 

You can get the benefit of farm chemicals, protect your customers, and fulfill 
your own responsibilities, if you follow a few simple rules. 


FOLLOW THESE SIMPLE RULES 


1. Carefully read and observe to the letter all instructions on the label. 
Accurately measure and thoroughly mix ingredients. 
Use exact prescribed dosages. 
Follow recommendations as to type, age, and condition of animals treated. 
Use prescribed methods of administration. 
}. Observe required time intervals between treatment and marketing of live- 
stock. 

7. Implant or inject materials only in recommended locations on the animal’s 
body. 

8. Guard against pesticide contamination of drinking water, feed, and utensils. 

9. Observe safety precautions to avoid harmful effects to persons administer- 
ing chemicals. 

10. Be sure that forage has been treated only with permitted pesticides. 

11. Feed treated forage only as recommended. 

Always read and follow instructions on the label. 

If in doubt consult your county agricultural agent or veterinarian. 

Issued March 1960. 


Ut ke Ww te 


Mr. Fretp Crops Propucer—Ir Pays To USE CHEMICALS SAFELY 
(Leaflet No. 470—U.S. Department of Agriculture) 


As a modern farmer, you count on pesticides and other farm chemicals to 
aid in your operations. These chemicals benefit both you and your customers 
by helping to assure the high quality—and adequate quantity—of the Nation’s 
food and feed suppiles. 


54960—60—pt. 56 
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It’s up to you to use farm chemicals safely and effectively. 


CHEMICALS CUT COSTS 


Chemicals cut costs by reducing losses and by increasing production efficiency, 

Without a protective spray or dust, a growing crop can be wiped out by in- 
sects or disease. Even a crop in storage often is not safe without protective 
chemicals. 

By using chemical weed killers you can sometimes eliminate the need for 
more costly farming operation, such as hand hoeing of cotton or cultivation 
of corn. 

Pennies spent for chemicals to treat seed of corn, sorghum, cotton, and wheat, 
and other small grains can return dollars in increased yields. Seed treatment 
helps you get a good stand quickly; it often saves costly replanting. 


CHEMICALS PRESERVE QUALITY 


Pests and diseases can reduce crop quality as well as yield. Chemicals help 
you preserve quality by controlling these pests and diseases. 

Among the hazards to crop quality that can be conquered by chemicals are: 
Weevils that infest stored grains; rats and mice that contaminate many har- 
vested crops; and the many pests and diseases that can prevent crops from reach- 
ing maturity or cause rots. 

IT’S UP TO YOU 


More than 200 chemicals are used today to control pests and diseases. Inm- 
proper use of some of them can result in excessive residues on crops grown for 
food or feed. Some pesticides that present no problems if applied to a crop in- 
tended for one purpose may make the crop unfit for other purposes. 

It’s up to you as a crop producer to guard against excessive residues by apply- 
ing chemicals properly—according to directions on the label. 

The Nation’s laws require that labels on pesticides give specific instructions 
for their safe and effective use. 

One of the laws requires that all pesticides shipped interstate must be regis- 
tered with the U.S. Department of Agriculture, and must carry approved labels. 

Another law authorizes the Department of Health, Education, and Welfare 
to set a safe limit—called a “tolerance”’—on the amount of any pesticide residue 
that may remain on the crop at harvest. If any residue exceeds the “tolerance,” 
the crop is illegal for interstate shipment. 

Read the label carefully, follow only the directions that apply to your opera- 
tions, and your crop will not have too much pesticide residue. 


FOLLOW THESE SIMPLE RULES 


1. Use farm chemicals only on crops for which they are specifically recom- 
mended. 

2. Use only amounts recommended. It’s costly to use more—and may be un- 
safe if the crop is to be used for food or feed. 

3. Apply chemicals at times specified on the label. Observe recommended 
intervals between treatment and harvest of crops for food or feed. 

4. Use only recommended methods of application. 

5. Guard against drift of sprays or dusts. 

6. Carefully observe label precautions—to protect those who apply chemicals— 
to prevent harmful residues on food and feed crops. 

Failure to observe these rules may result in crops that are illegal for inter- 
state shipment because of excessive residue. 

Always read and follow instructions on the label. 

If in doubt consult your county agricultural agent. 

Issued March 1960. 


IMPORTANCE OF CHEMICALS IN FOOD PRODUCTION 


Mr. Horan. I go back again to the Secretary’s statement that we 
cannot produce the Nation’s foodstuffs without using chemicals, and 
if we try to avoid that, then you have a decline in the quantity and the 
overall quality and, as a consequence, a rise in the price to the con- 
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sumer’s supply of foodstuffs, if we do not recognize the need for the 
use of chemicals in the production of foodstuffs. 

There is one other item that Dr. Clarkson, at a previous time, raised, 
that as of this date, because of the uncertainty and confusion in this 
pic ture, that some of the chemical companies are becoming a little bit 
chary of producing agricultural chemicals because, to a great extent, 
most of them have a limit on the price that can be ch: arged and, there- 
fore, there is a low profit item with them, and some of them are 
contemplating withdrawing from being suppliers of agricultural 
chemicals, 

That goes a little further than that. It would mean the burden of 
establishing the necessary. The chemicals would again revert not to 
industry but to the Government; it would mean the withdrawal of a 
force of men that I think are necessary in one field, and that I think 
we need to do additional work, and that is the fieldmen whom the 
chemical companies, without exception, have in the field, telling 
farmers how safely to use chemicals and who are out there all of the 
time. I would estimate that in my own home community, seasonally, 
at least, there would be somewhere between 75 and 100 of such field- 
men, in total, in the field and working with the producers and helping 
them safely to use chemicals. They will be withdrawn. And so the 
onus of that again would revert to Federal and State and county gov- 
ernments, and we would lose the abilities of certain men. 

There is one weakness in this pic ture, as I see it, and which we have 
discussed. It is in the supervision, in my opinion, between the regis- 
tration of a chemical and its safe applic ation. 

Do you agree with that ? 

Dr. CrarKson. That is an area that has been pointed to quite often 
as being a weakness. I would like to point out, however, and I think, 
Mr. Horan, you will agree, that the work done by the committee in 
regard to the enactment of the Pesticide Act in 1947 and the Miller 
amendment in 1954, has brought a significant change. If one will 
consider the situation on the use of chemicals before that time and 
then compare it with the present time, he will see that a tremendous 
amount of improvement has been done and that our present position 
is ms ny, Many times better than it was 10 or 15 years ago. 

Mr. Horan. I will agree with that. 

I want to point out one thing, Mr. Chairman, and then I will yield 
the witness. This is something of great importance to me, because I 
worked with chemicals all my life and their application and their 
safety. 

Did you have any condemnations in New England ¢ 

Dr. Cirarkson. I don’t know. 

Mr. Mitter. I don’t recall. 

Mr. Horan. And yet that is where more than 75 percent of the cran- 
berries are produced. It is not a matter of charity; it is a matter of 
equity. These folks were hurt, hurt by the Gov ernment. 

I submit, Mr. Chairman, this has been a valuable hearing this after- 
noon, and I hope that the net result of this will be to reestablish and 
to clarify the rules for the use of chemicals so we can produce food- 
stuffs safely, the foodstuffs that this nation needs in quantity and in 


overall quality and at the least possible price to the consumer. 
Mr. Wuirren. Mr. Michel. 





BASIS OF PAYMENT TO CRANBERRY GROWER 


Mr. Micnen. Mr. Chairman, I would like to get more clearly in my 
mind the basis upon which they contemplate making these payments 
to the growers. 

As I understand the testimony heretofore, the Department. will 
make these payments simply upon certification of the grower that the 
cranberries are not contaminated berries. Is that correct ? 

Mr. Wetrs. And also taking into account any records or tests that 
may be available. 

Mr. Micuen. You will also take into account any record of test? 

Mr. Wetts. Yes, if there was any test made by the Association of 
Producers or by the Department of Health, Education, and Welfare. 

Mr. Micirev. I think we are all aware at this point that the Depart- 
ment of Health, Education, and Welfare or the Food and Drug Ad- 
ministration has certainly not had an opportunity to evaluate all the 
cranberries that. are in question. The question arises, what happens 
when you certify a payment to a grower for berries which he says 
are not contaminated but which subsequently the food and drug peo- 
ple say are contaminated? That is the reverse of Mr. Santangelo’s 
problem. Then what is their recourse? Do you have the recourse of 
recovering funds erroneously paid to the grower because the berries 
were subsequently found to be contaminated ? 

Mr. Wetts. I think that this will depend upon the conditions of our 
actual offer, the legalities of which have not yet been worked out. 

Mr. Suutman. I would assume, sir, that we would place in the 
application for payment a provision to the effect that if the cranber- 
ries on which we make payments were subsequently found to be con- 
taminated the producer would have the obligation to refund the pay- 
ment. : 

Mr. Micnuer. I would think that would be perfectly equitable all 
around and that it should be included. 

Mr. Wetts. I would like to go off the record, if I may, Mr. Chair- 
man. 

(Discussion off the record. ) 

Mr. Micnex. Mr. Marshall, I think, inquired what the total amount 
of payment would be and I believe that you said—— 

Mr. Werxs. About $10 million on 1,252,000 barrels that we esti- 
mate is the production. 

Mr. Micnet. What is the approximate gross figure that the grow- 
ers would realize from the total cranberry crop in the normal year! 

Mr. Wetrs. Well, on the average, I would say that the total return 
would be just short of $13 million. 

The way we calculated the payment, we took the gross value of 
cranberry production during the last 2 years, and averaged, it comes 
out to just short of $13 million. We divided that by this year’s esti- 
mated production of 1.252.000 barrels, and that gave us the figure 
of $10.34 per barrel this vear, to give them the gross value of the 
crop that they had in 1958 and 1959, and we estimate that they had 
received or were in the process of receiving about $2.32 per barrel 
from sales being actually made, which leaves a difference of $8.02. 
This was a technical calculation of the payment. 
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What we are really trying to do, sir, is to give them approximately 
the same gross value or return for their crop ) this y rear as for the two 
precec ding crops. 

Mr. Sanrancero. If the gentleman would yield —— 

Mr. Micuen. Yes. 

Mr. Santancevo. I think that the chairman pointed out in effect 
that, supposing they did not have the following year more than half 
of their production because there remains a carryover feeling of dis- 
trust in cranberries; supposing that were the case, do you think that 
you should compensate them to the extent of the loss of the other 
half of his business? 

Mr. Mitier. No, sir, we do not, and we informed the cranberry 
growers the day before yesterday that we do not. 

Mr. Micuet. I believe Mr. Marshall made a point, and properly so, 
that, at least in his judgment, he felt disappointed that you were not 
paying them in full, but, rather, taking an arbitrary figure, let us 
say 73 percent or so, of parity. 



















PROGRAM 





REACTION OF THE INDUSTRY TO THE 








The point I would simply like to inquire into is, has the industry 
been disappointed with this formula that you have arrived at? Have 
they expressed disappointment in that figure, or do they know about 
itas yet ? 

Mr. Miiuer. Yes, they know about it. 

Mr. Micnet. Do they like it? 

Mr. Mirirr. I don’t think there is very much that could be done at 
the present time that could make the cranberry growers very happy. 

Mr. Wutrren. Off the record. 

(Discussion off the record.) 

Mr. Mitier. Mr. Michel, I think that although it does not make 
them happy, they are pretty well in accord with the agreement, or 
pretty well in agreement, rather, that this is about the sum of money 
that could be justified in this circumstance, and about the sum of 
money whic h could be reasonably expected be used under clause 3 of 
section 32. The grower realizes the extenuating circumstances that we 
are going to have to go through in order to make payments under this 
clause. 

Mr. Sanranceto. Would you yield? 

Mr. Micnen. Yes. 

Mr. SanranGeio. I am not clear. Suppose the growers were paid 
$8 a barrel. Now what happens to the cranberries which are found 
to be in good condition ? 

Mr. Micnen. This is what I wanted to develop from this point, if 
I might. This is where I think possibly some of the justification 
comes in the lower cost, because you are not by your payment getting 
title to the berries or even any control over them. The property is 
the property of the growers or the cooperative, is it not ? 

Mr. Wetts. That is right. 

Mr. Micnen. And they can do with that product as they see fit ? 

Mr, Wetts. That is right. 

Mr. Micnen. And they might very well realize an income and a re- 
turn from the sale of those good berries, might they not? 
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Mr. Weis. Well, Mr. Michel, we will not make final payments 
until we have proof of disposition. And if they do realize a net in- 
come, that will be subtracted. 

Mr. Micuet. A setoff ¢ 

Mr. Wetts. Yes. 

Mr. Micurn. So there will be only two recourses, they either get 
it into a commercial chain for some return, or they are destroyed— 

Mr. Wexts. They must make the choice, in viewing of the m: ket. 
ing conditions. 

Mr. Micuer. Well, it is conceivable to me that they could—a good 
promotion man could come forward with a proposal for the most 
fantastic nationwide advertising program filled with positive asser- 
tions that these are good berries, “that we can turn completely around 
and get the American public to consuming more cranberries than ever 
before, and let us use this amount that we are getting for these 
berries now in our promotional campaign.” 

They could, in effect, do it with an indirect form of subsidy, because 
you are in a sense guaranteeing them so much, and if they cannot 
make that much, you are at least going to make up that difference. 
So it is conceivable that they might possibly embark upon that 
kind of a program. 

Mr. Miuier. Well, that is up to the growers and the handlers, in- 
eluding the cooperat ives. 

Mr. Wexts. The major cooperative group has spent $3,500,000 to 
$4 million over several years in developing promotional and market- 
ing activities, and I think that this payment puts them in position to 
continue to put up a marketing fight. 





COST TO ADMINISTER THE PROGRAM 





Mr. Micner. Just one more question, for my own clarification. 
Since I have not sat in on the HEW hearings, but since Mr. Marshall 
served on that subcommittee, could you give us any estimate on what 
HEW and the Food and Drug Administration, will have to have, 
by way of an additional appropriation to properly certify these ber- 
ries now that we have on hand ? 

Mr. Marsnatu. I believe that their funds are adequate to take care 
of the problem. 

Mr. Micueu. Do these gentlemen recall whether it would appear to 
be a sizable amount ? 

Mr. Santancevo. If the gentleman will yield—you stated, Mr. 
Miller, that the payment will be made after hgcietion and the 
amount of money that the growers realize will be deducted from the 
end dollar figure. Is there any requirement that the sale shall be a 
bona fide sale ? 

Mr. Miuer. Oh, yes. 

Mr. Santrancexo. I asked, because knowing how some fellows op- 
erate, they may say they are going to sell at 50 cents a barrel and then 
go in the market and sell at $3 a barrel. 

Mr. Minuer. I would like to explain that about 80 or 85 percent of 
the cranberries sold in the United States are sold through the major 
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cooperatives whose books will be available to us. The direction and 
control of the industry is in relatively few hands, and they have in 
the past been cooperating with the Department of Agriculture in all 
of our endeavors, and this industry, because it is concentrated with a 
few key individuals, that makes it easier to police them than most any 
other segment of the agricultural industry, because of the concentra- 
tion, and we will be in much better position to audit these accounts. 

Mr. Wurrren. Any more questions, Mr. Michel? 

Mr. Micuen. That is all. 

(Exhibits 1 through 9, discussed earlier in Mr. Miller’s statement 
are as follows:) 
EXHIBIT 1 
(HEW cranberry news release, Nov. 9, 1959, for release at conclusion of news 
conference) 








STATEMENT BY ARTHUR S. FLEMMING, SECRETARY OF HEALTH, EDUCATION, AND 
WELFARE 


The Food and Drug Administration today urged that no further sales be made 
of cranberries and cranberry products produced in Washington and Oregon in 
1958 and 1959 because of their possible contamination by a chemical weedkiller, 
aminotriazole, which causes cancer in the thyroid of rats when it is contained in 
their diet, until the cranberry industry has submitted a workable plan to sep- 
arate the contaminated berries from those that are not contaminated. 

The Food and Drug Administration has already discovered contamination of 
some of the 1959 crop and is undertaking a check of the 1958 crop. 

The Food and Drug Administration will use its normal procedures of investi- 
gation and seizure in coping with this problem. In addition, we have the pledge 
of the national cranberry association (known as Ocean Spray Cranberries, Inc.) 
to cooperate in every way it can with the Food and Drug Administration to pro 
tect consumers. This organization controls about 75 percent of the crop. 

Over 3 million pounds of cranberries from the 1957 Northwest crop and a 
small amount from the 1957 Massachusetts crop are now being destroyed be- 
cause of contamination by the weedkiller. This action is being taken volun- 
tarily by the national cranberry association, with the supervisory cooperation 
of the Food and Drug Administration. 

These contaminated berries, about one-third of the northwestern crop for 
1957, are being buried with the use of bulldozers at Albany and Coquille, Oreg., 
and Centralia and Markham, Wash. It will take until about Christmas to com- 
plete the job. 

Commissioner Larrick tells me that so far there is no information to implicate 
IMDS and 1959 cranberries grown in Wisconsin, New Jersey, and Massachusetts, 
the other principal growing areas. An investigation is nevertheless underway 
in these areas, Mr. Larrick said, and if evidence of contamination is found, 
appropriate action will be taken. 

In view of what has resulted from the improper use of aminotriazole on 
cranberry bogs, it is obviously imperative that this chemical not be used on 
any other crops in a way that will leave a residue in or on the produce. 
Growers should follow meticulously the directions for use on the pesticide label 
registered with the Department of Agriculture. 

The Food and Drug Administration is looking into the situation to determine 
whether any other crops are contaminated. If residues are found, the infor- 
mation will immediately be made public and appropriate legal action will be 
taken. 

The story on cranberries from the beginning is as follows: 

The weedkiller aminotriazole, in 1958S, was registered by the Department of 
Agriculture for use on cranberry bogs a few days after harvest. Unfortunately, 
many cranberry growers used the weedkiller prior to harvest of the 1957 crop. 
As a matter of fact, I understand that some growers used the pesticide even 
before the Department of Agriculture had approved directions for its use on 
cranberry bogs. As a result of the misuse of the chemical, plants took up 
the aminotriazole and some of it got into the berries. 





















46 


The contaminated production from the 1957 cranberry crop was voluntarily 
withheld from the market by the growers after the Food and Drug Adminis. 
tration refused to establish a tolerance for residues of the weedkiller because 
no tests had been conducted to show what, if any, amount of the chemieal 
would be safe. 

Very little checking has been done by the Food and Drug Administration 
on the 1958 crop, and we are informed that the cranberry association also did 
little or no checking of that crop. It was believed that the withholding of 
3 million pounds of the 1957 crop from the market, plus the warnings being 
issued by the association to its members, would prevent any further misuse 
of the weedkiller unless and until a tolerance was established. The 1958 
crop was grown, harvested, and marketed while the toxicity studies on the 
chemical were being conducted by the American Cyanamid Co. and _ the 
Amchem Co. 

In May of this year evaluation of experimental data submitted by the manu- 
facturers was completed, and the conclusion was reached that aminotriazole 
is a carcinogen. The Food and Drug Administration then began checking on 
grower spray practices and perfecting the analytical method for detecting 
residues of the chemical. The national cranberry association likewise again 
instituted its own system of inspecting growers and holding for analysis all 
lots from growers where there was any reason to suspect misuse of the weed- 
killer. 

Commendable though the association’s program is, it is apparently not fully 
effective. 

Mxamination of the first series of samples from the newly harvested 1959 
northwestern crop has just been completed. Two interstate shipments out of 
seven examined so far have been found definitely contaminated. Seizure is 
being recommended to the Department of Justice on one of these shipments 
The other lot containing residues has already been distributed. Preliminary 
results on 10 other lots not yet shipped, and evidence that some growers have 
again failed to follow good agricultural practice in use of the weedkiller, indi 
cate that we are likely to find additional contaminated lots in the 1959 crop 

30th members and nonmembers of the cranberry association are involved in 
the lots in question. 

In view of the findings on the 1959 northwestern crop, and the previous history 
of the 1957 crop, we believe it reasonable to assume that the 1958 crop may also 
be contaminated. 

Because of the implications of this incident in its relation to the safety of our 
food supply, I am prompted to make the following additional comment: 

As the cranberry episode illustrates, the Food and Drug Administration has de- 
clined to set any tolerance for any amount of a chemical in foods if the chemical 
produces cancer when fed to test animals. This principle is set down in the 
food additives amendment, enacted last year, in a specific provision prohibiting 
the Food and Drug Administration from setting any tolerance for any such 
chemical. Even though the earlier pesticide amendment, which is applicable to 
the cranberries, does not contain such a specific prohibition, the same. principle 
has been applied. 

The application of this principle is necessary, in our opinion, because while 
in theory there may be a minute quantity of a carcinogen which is safe in foods, 
in actuality our scientists do not know whether this is true or how to establish 
a safe tolerance. 

Therefore, we would oppose any attempt to take the cancer clause out of the 
food additives amendment, and we will support the inclusion of such a clause 
in the color bill which is now before the Congress. 


EXxHIsit 2 
NOVEMBER 18, 1959. 


A PLAN SUBMITTED ON BEHALF OF THE CRANBERRY INDUSTRY OF THE UNITED 
STATES TO PERMIT THE RESUMPTION OF THE SALE OF CRANBERRIES 


The following plan submitted to the Secretary of Health, Education, and Wel- 
fare, on behalf of the cranberry producers and marketing agencies of the United 
States, is designed to restore confidence in the buying public and to permit the 
normal movement of cranberries in the channels of commerce with full and com- 
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plete protection to the public. It consists of five parts, some of which have al- 
ready been put into effect in whole or in part, and the balance of which are to 
be made operative promptly upon approval by the Secretary. These steps are 
as follows: 

1. Continuation of the ban on all use of aminotriazole until the pertinent facts 
concerning it, including its effect on human beings, have been determined. This 
dues not imply that use of this chemical is harmful but only that as yet enough 
is not known about it, and until more is known, it seems wise to refrain from 
using it. The industry has already voluntarily adopted this ban. 

» Segregation by the primary handlers or marketing agencies under ap- 
propriate safeguards of all cranberries which there is any reason to believe may 
contain any aminotriazole. This plan of segregation was put into effect at the 
beginning of the 1959 harvest and under it a total of approximately 4,800,000 
pounds of cranberries have been impounded. 

3. Testing of all cranberries of the 1959 crop now in the possession of the pri- 
mary handlers of the major distributors by appropriate methods and sampling 
procedures, consistent with the methods and procedures used by the Pure Food 
and Drug Administration. 

4. Destruction of all cranberries found by such tests to contain any residue of 
wninotriazole or the impounding thereof under appropriate safeguards until final 
determination as to their proper disposition. 

5. Continuation of scientific research and cooperation with governmental 
agencies, national and local, to insure uninterrupted delivery to the public of an 
udequate supply of pure and wholesome cranberries and cranberry products. 
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EXHIBIT 3 
(USDA press release on cranberry sales campaign ) 
WASHINGTON, November 20, 1959. 


SECRETARY BENSON URGES INDUSTRY-GOVERNMENT SALES CAMPAIGN 











Secretary of Agriculture Ezra Taft Benson today called upon all segments of 
the food industry for a massive merchandising effort to help cranberry growers 
reestablish their markets. And he urged consumers throughout the Nation to 
resume using cranberries, as soon as cleared supplies are offered for consump- 
tion. 

The Secretary said he has asked all national, regional and local information, 
educational and food trade staffs of the U.S. Department of Agriculture to assist 
in a vigorous campaign to increase consumption of cranberries in the immediate 
Thanksgiving and Christmas period, and to embark on a long-range program “to 
restore this excellent and healthful fruit to a year-round place on the Nation’s 
tables.” 

In a telegram to food industry leaders representing processors, wholesalers, 
retailers and the public feeding industry, Secretary Benson urged “utmost effort” 
by industry and Government ‘toward restoring public confidence in this tradi 
tional holiday food.” He expressed “every anticipation and hope that ample 
supplies of fresh and processed cranberries will be cleared for Thanksgiving 
and Christmas markets” under the plan agreed to yesterday by the Government 
and the industry. 

The Seeretary pointed out that, normally, about 80 percent of the fresh cran- 
berries are marketed in the Thanksgiving-Christmas period. “Producers 
urgently need help,” he told the food industry leaders, ‘to meet their present 
critical marketing situation.” 

The 1959 cranberry crop is estimated at a record 1,249,00 barrels, or 7 percent 
greater than last year’s crop which had a farm value of $13,526,000. 

Thus, there is a record volume of cranberries and cranberry products, Secre- 
tary Benson said. 

Following is the text of the telegram sent today by Secretary Ezra Taft Benson 
to food industry leaders across the Nation: 

“Cranberry producers and the entire industry urgently need your help in re 
establishing the market for cranberries. We have every hope that ample sup- 
plies of cranberries will be cleared for Thanksgiving and Christmas markets. I 
can assure you of the utmost effort on the part of this Department in assisting 
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you toward restoring public confidence in this traditional holiday food. In view 
of the consuming public’s respect for and confidence in the members of your 
organization, I am confident the Nation’s housewives will respond to your ap- 
peal. Because of the shortness of time, please urge your membership to develop 
vigorous merchandising plans and put them into action as soon as cleared sup- 
plies are available. I have directed the Department’s informational, educational 
and plentiful foods staffs to assist nationally, regionally and locally in helping 
you in this effort. I join cranberry growers in expressing appreciation for any 
assistance your group can give in this critical marketing situation.” 


EX Bit 4 
MEETING AND MARKETING ACTIVITIES—CRANBERRIES 


This is to provide an outline of meetings and subsequent marketing activities 
through the plentiful foods program carried on in support of cranberries. 


November 19, 1959—USDA-industry meeting in Washington, D.C. 

In response to urgent pleas for assistance from growers and the industry, 
Secretary of Agriculture Ezra Taft Benson called a special meeting at the De. 
partment on November 19, inviting leading food trade representatives and mem- 
bers of the cranberry industry to join in the development of a program to restore 
consumer confidence in cranberries, and thus reactivate the market. 

This meeting was followed by a press release and special wires to the Na- 
tion’s leading food distributors, urging them to immediately develop and put into 
effect vigorous promotional and merchandising programs in behalf of cleared 
cranberries. The informational and educational facilities of the Department, 
and services of the food trades personnel were also enlisted to further cranberry 
movement through appropriate press and radio releases, and food trade contacts 
under the plentiful foods program. Response to these appeals was immediate 
and enthusiastic, as evidenced by messages from trade sources. 


December 1, 1959—Meeting with industry spokesmen in office of Martin Garber, 
Director, Food Distribution Division, AMS in Washington, D.C. 

This meeting was attended by Orin G. Colley, president of the Cranberry In- 
stitute, and Marcus Urann, a director of the institute. At the November 19 
meeting these gentlemen had been designated to serve as spokesmen for the 
industry. Also in attendance were AMS representatives from the Information 
Division, Fruit and Vegetable Division, and plentiful foods program. 

Messrs. Colley and Urann were given a detailed briefing of the operations of 
the plentiful foods program. Copies of the 120,000 fact sheets directed to the 
Nation’s grocery and food service trades, developed by the Department follow- 
ing the November 19 meeting were shown to the men, along with numerous press, 
radio and television releases prepared and released during the same period. Mr. 
Colley and Mr. Urann expressed themselves as pleased and impressed with De- 
partment efforts in working to restore the market, and with the positive response 
exhibited by food trade elements. 


December 15, 1959—Grower meeting, Wareham, Mass., Town Hall 


On December 15, Mr. G. Chester Freeman, head of the plentiful foods program, 
addressed a meeting of some 700 growers and cranberry industry representatives 
in Wareham, Mass., giving them a progress report on Department efforts, and 
outlining plans for sustained merchandising support to be offered by the Depart- 
ment. Also, examples of USDA and food trade cooperation were shown by use 
of display boards. 


February 2, 1960—Meeting in the office of G. Chester Freeman, Chief, Food Trade 
Branch, FDD 
Mr. Orin Colley and Mr. Marcus Urann met with Mr. Freeman and members 
of his staff to discuss the promotion of cranberries for Easter. They provided 
a rundown of the problem still facing the growers and were pleased to learn 
about the Department’s plans and sustained efforts to stimulate cranberry 
marketing activity. 
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Recap of cranberries on the plentiful foods monthly lists—November 1959 
through May 1960—circulation 50,000 each month 

November 1959 (featured)—December 1959 (special all-out campaign) Jan- 
uary through March 1960—cranberry products on list; April 1960 (featured) ; 
May 1960—on list. 

These promotional efforts have continued since they were initiated, and will 
be emphasized in a special Eastertime promotion of cranberries in mid-April. 

Another set of fact sheets (copies attached) have been prepared and distrib- 
uted to some 120,000 food distributors and food service organizations throughout 
the Nation. 


NOVEMBER 1959. 
EXHIBIT 5 


BACKGROUND ON USE OF AMINOTRIAZOLE IN CRANBERRY BOGS 


Shortage of farm labor and the need for efficiency in production have forced 
cranberry producers to rely upon chemical control of weeds in cranberry bogs 
rather than upon hand labor which was once the only control means used. 

Production of cranberries can be seriously limited by the presence of weeds in 
bogs. 

Aminotriazole is a selective, systemic herbicide in cranberry bogs. 


SOME MISUSE OF AMINOTRIAZOLE REPORTED 


The Food and Drug Administration has reported evidence of some misuse of 
aminotriazole on some cranberry bogs in Washington, Oregon, and Wisconsin. 


CREDIT HELP TO CRANBERRY GROWERS 


Credit is currently available in all sections of the United States through the 
regular program of the Department’s Farmers Home Administration. This 
service is available to cranberry producers. 

In areas where farmers who have borrowed from Farmers Home Administra- 
tion experience a loss of income because they cannot market their cranberries the 
Farmers Home Administration will adjust repayment schedules on their loans 
to the extent necessary. 

If there are areas where the regular program on the Farmers Home Admin- 
istration does not meet the needs of the cranberry producers the Secretary of 
Agriculture will see if credit assistance is needed under the emergency loan pro- 
gram authorized by Public Law 38. 


1959 CRANBERRY CROP SETS RECORD 


On the basis of an estimated total production of about 144 million barrels of 
cranberries in 1959, the Department listed cranberries among the plentiful foods 
in November. This isa part of the assistance the Department gives to producers 
during seasons when they have unusually large food crops. 

The 1959 cranberry crop was the largest of record. 

The Department has met with industry representatives to develop a winter 
promotion campaign to encourage consumption of processed cranberries. This 
plan will be put into effect on an expanded and accelerated basis in cooperation 
with the industry, just as soon as the present situation is clarified. 


REGISTRATION BACKGROUND 


Aminotriazole was first registered under the Federal Insecticides, Fungicides, 
and Rodenticide Act in January of 1956 as a weed killer in nonfood crop areas, 
such as roadsides and fence rows. 

In January of 1958, the companies applying for registration for the use of 
this herbicide on cranberries were notified that the use would be acceptable 
on the basis of 8 pounds per acre of the actual chemical applied 7 to 10 days 
after harvest of the current year’s crop. This acceptance was based upon 
evidence which convinced the Department that the chemical could be used ac- 
cording to this pattern without any hazard to the user and without any residue 
appearing in the next year’s crop. 

Aminotriazole has also been registered as a preplanting spray for corn, and 
as a spray for poison ivy under apple and pear trees before the bloom or after 
harvest of fruit. 
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These patterns of use have 


also been shown to le; 
crops. 


ave no residue on the treate; 
EFFECT OF REGISTRATION ox STATE RECOM MENDATIONS 
The USDA Pattern of label registration applies to a nationwide acceptance 
Conditions in any given area may convince local agricultural 
all of the Federal] limitations may 
evidence that an alternative pattern of use may he followed, 
in no residue on the Crop treated, or in ‘d residue within the 
lished by the Food and Drug Administration, they may recommend to STOWers 
that the alternate pattern of use be followed. In such instances, of course, the 
responsibility for determining that the recommended pattern of use does hot 
result in ilega] residues, rests With the State recommending agency, 


Which wil] result 


PRESENT USDA ATTIT| DE TOWARD CONTIN ED USE OF AMINO} RIAZOLE 

Aminotriazole has proved to be a very effective and economics] weed killer. 
However, jt is the policy of this Department to keep current With all new in- 
formation related to a registered pattern of use. The Department is doing so 
in the present situation. and will review its acceptance if ey idence is developed 
to justify such action. To date. however, there is no sound basis for modifying 
the accepted pattern of use. 

The Department emphasizes that 
ance with the directions on the 
in the amount specified. 
both frowers and 


each chemical should be 
manufacturer's labe] 
and at the times specified, 


applied in acecord- 
as to the Crop specified, 
If this practice is followed, 
consumers can have confidence in the use of agricultural 
chemicals in the Production of 2 Wholesome and abundant food supply. 


WHERE CRANBERRIES ARE GROWN 
Cranberries are crown commercially in five States 
Wisconsin. Washington, and 
1Q5S. 


Massachusetts, New Jersey, 
Oregon. The CTOD Was valued 4U $13,526,000. in 

Massachusetts is the heaviest producer, with 16 
crop in 1959 and O13 percent in IN58. Next js Wisconsin, Whose growers pro- 
duced 35.2 percent of the 1959 crop and 33.4 percent of the 195% Crop, 

In 1959, New Jersey grey 7.6 percent of the country’s cranberries, Washing- 
ton 7.6 percent. and Oregon 2.5 percent. 

The value of the 1958 crop by States: 
$4,474: New Jersey, $1,015,000: Ww and Oregon, S875,000, 


Less than half the Crop is sold fresh oo percent in 1958. In 158, Massa 
chusetts srowers sold 40.2 percent of 


Percent of the Nation's 


Massachusetts, $6,997,000 - 


Wisconsin. 
ashington. $665,000 : 


its crop as fresh berries - Wisconsin, 50.6 
percent : Washington. =4.4 percent: Oreg 


son, 10.8 bercent; and Ney Jersey, 
4.7 percent. The remainder was processed, 


EXIBIT 6 


APPLICATIOX FOR RELIEF Ann 
'HE CRANBERRY INSTITUTE. 
PRY, TO Orr TALS OF THE | 


PRES] NTATION OF Facts IN Support THEREOF Bp} 
REPRESENTATIVES OF THE U.S. CRANBERRY INbuUs- 
S. DI PARTMENT o} AGRICULTUR} 


Gentlemen, we appear before you today as Officers and 
the Cranberry Institute, on behalf of Over 2,000) growers 
ether with the sreat majority of those persons engaged in the Processing and 
Marketing of this Product. In appendix A attached are listed the 18 organiza- 


tions and agencies of membership in the Cranberry Institute located principally 
in 5 States. 


The occasion for our 


representatives of 
of cranberries, to- 


appearance before you, 
cation for relief and the presentation of 
Situation in Which the American cranberry industry currently finds itself as a 
result of the directive and public Statements on November 9, 1959, of Mr. 
Arthur S. Flemming. Secretary of Health, Education, and Welfare. referring to 
the use of aminotriazole oy cranberry bogs and harvests, With a resulting dam- 
age to the cranberry industry and all those investing and employed in it that 
will prove, unless remedy is found and immediately applied, to be disastrous. 
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The present catastrophic situation of the industry is indicated by the follow- 
ing figures: As of October 31, 1959, there was in the hands of the trade for 
the Thanksgiving and Christmas seasons an estimated aggregate of approxi- 
mately 4,500,000 cases (twenty-four 1-pound cans to the case) or over 100 million 
pounds of cranberry products. Based on the experience of recent years, it was 
anticipated that of this amount, approximately 4 million cases would be pur- 
chased by consumers before the end of 1959, leaving 500,000 cases in trade hands 
on January 1, 1960, a normal inventory as of that date. About 70 percent of 
all cranberries eaten by the public during the calendar year are eaten in 
October, November, and December. 

A specific and careful market research of what has happened to date, and 
may reasonably be expected to happen if present conditions remain unchanged, 
indicates that in reality, only about 1 million cases were sold by December 31, 
1959, leaving approximately 3,500,000 cases in the trade at the beginning of 
this year. 

Figures in appendix B of purchases from stores, following the Secretary’s 
announcement to the public on November 9, as compared with the corresponding 
periods in 1958, are taken from the consumer panel data of Market Research 
Corp. of America, a most reputable organization. 

As a result of Secretary Flemming’s action on November 9, stocks listed in 
the following table have become an immovable surplus which was created 
through no fault or lack of effort on the part of the producers of cranberries. 
The immediate problem is this surplus which cannot be disposed of through 
normal channels in time to clear the market and make way for the 1960 crop. 


Preliminary estimate of current cranberry stocks (industry totals), Dec. 31, 1959 


1. Processed form, 86,964 barrels : 
660,504 cases, at $4.50_____ ee Se 
383,064 cases, at $3.50_______--- ee oe . 1, 340, 624 


Total 6 4, 312. 892 


o Ohm 


”. Freezers, 503,077 barrels, at $14 oe : He. 7, 048, OTS 


3. Fresh fruit, 281,008 barrels, at $12__ he a ; 3, 372, 096 


Total : : ; Ro ; 14, 728, 066 
Trade surplus, 1,500,000 cases, at $4.50 : 6, 750, 000 


Total ao 2 21, 478, 066 


We invite your attention, with all the force and clarity at our command, 
to the fact that the surplus detailed here is not, in any sense, a normal one. 
It is, rather, a surplus by fiat—not a surplus of overproduction but one occa- 
sioned wholly by the action of a Government agency. 

We seriously question the propriety of this action taken by a Government 
agency to meet a problem of this nature. We do feel it pertinent to our argu- 
ment to point out that Secretary Flemming’s press conference of November 9 
was unprecedented and unwarranted. Contrary to normal procedures, when 
a Seizure is made under provisions of the Food, Drug, and Cosmetic Act or 
related legislation, the Food and Drug Administration did not, as is usual and 
fair, ‘notify, identify, seize, and destroy” in proper sequence and with due 
process. Rather, with no advance notification and provision for proper hearing, 
Secretary Flemming on the most untimely date and under impossible circum 
stances for this industry precipitated an issue and a situation which had 
economic, public, and personal repercussions tragic in their immediate and con- 
tinuing impact. 

We need add no further details here, since they are now thoroughly familiar 
te you. We do welcome this opportunity, however, to cite for the record three 
things: 

(1) The damage, in some detail, suffered by the cranberry industry : 

(2) Those self-initiated steps which have already been taken by the industry ; 
taken in a spirit of full cooperation with all proper authorities and those steps 
Which it specifically plans to take in the weeks and months ahead, by way of at 
least partial remedy of present distress and preventive of future such loss; 

(3) The administrative redress and reimbursement to which the industry 
believes itself, under existing law, entitled. 





EXTENT OF DAMAGE AND LOSS 


Far more revealing than any argument in support of the damage and loss 
the industry has sustained are the comparative figures set forth in appendixes 
C, D, and EK, attached, which we believe to be self-explanatory but regarding 
which we invite any and all questions and inquiry. 

The livelihood of thousands of individuals is never to be subordinated, in such 
an instance, to dollar values alone. One of the unfortunate results of a develop- 
ment such as is under discussion has been the loss of employment to thousands 
of individuals who normally make their livelihood in some phase of the cranberry 
industry. 

The acquisition of the surplus by the Department of Agriculture and the reim- 
bursement of the growers will enable most of them to rehire their usual comple- 
ment of farmworkers. It will also lead to the payment of taxes, trade accounts, 
and other obligations. In addition, it will encourage the revival and mainte- 
nance of existing screening houses, freezers, and processing facilities. 

We have referred also to the public impact and reaction of Secretary Flem- 
ming’s directive which, however well-intentioned or even, as he has interpreted 
it, required by law, has had an adverse effect upon the marketing and sale of 
cranberries and has tended to destroy the confidence of the buying public in the 
products of this industry from which it will take years for the industry to recover 
and which, in the process of such recovery, will require the expenditure of hun- 
dreds of thousands of dollars. 

Illustrative of this point are the following statements excerpted from a Tren- 
dex survey of consumer purchasing of cranberries, recently completed : 

Fifty-one percent of respondents did not serve cranberry sauce at Thanks- 
giving. 

Of this group of 51 perecnt, 91 percent of them had served cranberry sauce 
on previous Thanksgivings. 

Of the 91 percent who had served cranberry sauce previously, 55 percent volun- 
tarily mentioned the cancer scare as the reason for not eating cranberries this 
vear. 

Of this 55 percent who mentioned the cancer scare as the reason for not serv- 
ing cranberries, 47 percent indicated they would never serve it again. 

While of the 45 percent who did not serve cranberry sauce this year, and did 
not mention the cancer scare as the reason, 77 percent indicated that they in- 
tended to serve cranberries in the future. 

Almost equally important in this category of damage sustained and fore- 
seeable by the industry are the following: 

(1) The clear reluctance of banks and other financial institutions to lend 
to the growers of the industry until its economic health has been restored: this 
is surely an argument for urgency in acting on our application. 

(2) The industry’s losses which are not covered by this application and 
which are at present almost beyond estimate, i.e., those relating to testing require- 
ments and the sizable administrative costs of an industry without income: 

(3) The land planted and dedicated to the use and production of cranberries 
eannot be converted to any other gainful economic purpose. Unless our people 
ean continue to grow and market cranberries their land will become an economic 
loss. No longer will it provide tax revenue, income, and jobs constructive to the 
community. 

In summary, the economic, public, and personal damage which has been 
and will continue to be sustained by the cranberry industry is to some degree 
measurable by means of the above facts and appended data. but to an even 
greater extent is beyond present measure or foreseeable determination. Such 
damage and loss as this—economic, public, personal—inevitably has ramifications 
of painfully long duration. 


RECOVERY STEPS INITIATED BY THE INDUSTRY 


The industry has— 

(1) Offered and initiated its full cooperation with the Department of 
Health, Education, and Welfare and all other agencies of the Federal and 
State Governments concerned. 

(2) Embarked upon a thorough and costly program of testing, as specifical- 
ly instructed by the Food and Drug Administration, a program which in- 
volves elaborate laboratory procedures, the collection and forwarding of 
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hundreds of samples of fresh berries, the employment of numerous per- 
sonnel for supervision and implementation of testing processes alone, the 
sampling, labeling, and clearing of existing stocks, the purchase of millions 
of labels, payments to growers of “shrinkage allowances” for the holding of 
berries for a market which was destroyed by the November 9 announcement 
and the preparation of required reports on the testing program; 

(3) The planning, production, and placement of dignified and informative 
advertising and publicity on a national as well as a local plane. 

In addition to the above self-initiated recovery program, we wish to emphasize 
our continuing desire to cooperate fully with all appropriate authorities and 
agencies, both government and private, to solve the existing problem and prevent 
its future recurrence. 


THE INDUSTRY’S PRESENT NEED AND REQUEST 


On the basis of the arguments contained in this brief and the statistics ap- 
pended thereto, we hereby request of the Department of Agriculture under section 
32 of the act of August 24, 1935, as amended, and/or under such pertinent other 
legislation as the Department of Agriculture may think proper, the purchase by 
the Department of this cranberry surplus. 


APPENDIX A 


CRANBERRY INSTITUTE MEMBERS 


Ocean Spray Cranberries, Inc., Hanson, Mass., George C. P. 

Decas Bros., Wareham, Mass., John N. Decas. 

Cape Cod Cranberry Cooperative, Inc., Plymouth, Mass., Orrin G. Colley, treasurer. 

Peter A. LeSage, Plymouth, Mass., Peter A. LeSage. 

Jumbo Cranberry Sales, Middleboro, Mass., Eric H. Huikari. 

Morse Bros., North Attleboro, Mass., G. H. Morse. 

Beaton’s Distributing Agency, Wareham, Mass., M. C. Beaton. 

Growers Cranberry Co., Pemberton, N.J., Walter Fort. 

Morris April Bros., Eatmor Cranberry Division, Morris April, president. 

Minot Food Packers, Inc., Bridgeton, N.J., John B. Morello, president, George 
Kay, vice president. 

Pappas Bros. & Gillies, Egg Harbor City, N.J., Thomas J. Pappas, secretary- 
treasurer. 

C. & E. Canners, Folsom, N.J., Joe Cappueccio, secretary, Joe Araria. 

Aristan Canning Co., Cologne, N.J., James Pappas, president. 

Clement Pappas & Co., Inc., Cedarville, N.J., Clement Pappas, president. 

Indian Trail, Ine., Wisconsin Rapids, Wis., B. C. Brazeau, president. 

Cranberry Products, Inc., Eagle River, Wis., Vernon Goldsworthy, president. 

Stokely-Van Camp, Inc., Indianapolis, Ind., Alfred J. Stokely, executive vice presi- 
dent. 

Filice & Perrelli, Richmond, Calif., Peter Filice. 


Olsson, president. 


APPENDIX B 
Market Research of America, weekly comparison—Total all cranberry sauce 


[Cases in thousands] 


Week starting 1959 poo 
aecrease 
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APPENDIX C 
Industry cranberry sales from stores to consumers (MRCA consumer panel data) 


In thousand cases] 


sien ind ; ‘ nihil ines eaaiiailbi ita aaa 
Processed sales Fresh sale 
Period 
1958 1959 1958 1959 
Nov. 9Dec. 27 2,719 | ; ‘ 785 : s 
Nov. 8 Dec. 26 1, 164 278 
ad Difference 1, 555 KOT 
Percent 57 —65 
APPENDIX ID 
Fresh cranberry shipments of 1,211 growers 
{In barrels] 
ea s | . ee ot ale 
| j 1959 Loss 
Period | 1957 | 1958 Average fe a 
| 1957-58 Actual |Expected|Percent) Cases 
Sales sales 1959 to | from 
} budget |average) budget 
= | - : 
Through Nov. 10 ‘ &3, OE7 85, 204 84, 135 104, 443 104,443 | +24 |........ 
November and December 138, 848 148, 849 143, 849 42, 042 180, 557 —71 | 138,515 
Total 221, 915 234, 053 227, 984 146, 485 285, 000 —36 | 138, 515 
APPENDIX E 
Processed cranberry shipments of 1,211 growers 
In thousands of ¢ ses} 
1959 Loss 
Period 1957 1958 Average - | f 
1957-58 Actual | Expected) Percent) Cases 
sales | sales 1959 to | from 
budget javerage| budget 
January—October 4, 371 4, 233 4, 302 5, 280 5, 280 +23 | neaee 
November-December 1, 043 1, 1ét 1, 104 483 | 1, 200 56 | 717 
ss ‘ 
Total 5,414 5, 399 5, 406 5, 763 6, 480 +7 | 717 


EXHIBIT 7 


Sample USDA press release on emergency loans 
WASHINGTON, January 8, 1960. 
NEW JERSEY DESIGNATED FOR EMERGENCY LOANS TO CRANBERRY GROWERS 


The U.S. Department of Agriculture today announced designation of the State 
of New Jersey as an area where the Farmers Home Administration may make 
emergency loans to eligible cranberry growers through June 30, 1960. 

Surveys are being made in other cranberry-producing States to determine 
their credit needs. 

USDA said many New Jersey cranberry growers have sustained serious losses 
because of inability to market their 1959 crops. 

Emergency loans are made to finance normal farming operations. Growers 
ean apply for loans at the county Farmers Home Administration offices serving 
the area. 
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To be eligible, an applicant must be an established cranberry grower and be 
mable to obtain the credit he needs from other local sources. He must have 
suitable experience and reasonable prospects for success in the eranberry enter- 
prise he plans to carry on with the loan, and must have suffered a substantial 
oss because of the conditions that prought about the need for emergency credit 
in the area. 

Borrowers agree to repay their loans as soon as possible consistent with their 
repayment abilities. Loans to meet operating expenses are secured by liens on 
crop financed, or chattel property and—if necessary—on real estate. 


s<sitcbeaatieainat 
ExHIBIT 5 
USDA press release on “Chemicals and Foods” 
WASHINGTON, January 14, 1960. 
SECRETARY BENSON Gives HIGHLIGHTS OF Srs TEMENT ON “CHEMICALS AND Foops” 


Secretary of Agriculture Ezra Taft Benson today issued the attached state- 
ment, “Chemicals and Food,’ and summarized its contents with the following 
remarks : 

Our food supply in the United States is the safest, cleanest, and most whole- 
gome in the world. The Department of Agriculture takes pride in the part it 
has played in making this true. 

The Department considers that the safety of the Nation’s food is its first 
responsibility in earrying out assignments from the Congress. This principle 
guides USDA research programs and regulatory and service activities pertain- 
ing to foods and to the use of chemicals in food production and distribution. 

The Department intends to continue and intensify its efforts to insure that 
American consumers get the foods they need and want, in adequate quantities 
at a reasonable price, and that these foods continue to meet the highest stand- 
ards of nutritional quality and wholesomeness. It strongly endorses the safe 
use of carefully tested chemicals as required to maintain the excellence, variety, 
and economy of the foods we eat. 

We cannot continue to produce adequate amounts of safe and wholesome foods 
without chemicals. Abandoning their use on farms and in the food industry 
would result in immediate decline in the quantity and overall quality of our 
food supply and cause a rapid rise in food prices paid by consumers. 

The use of chemicals in foods themselves is as old as the practice of preserv- 
ing meat with salt * * * and as new as the addition of thiamine to bread. 

In every way possible, Department actions are aimed to assist growers, Proc- 
essors, and distributors in producing and marketing products that meet all the 
requirements of law regarding safety and wholesomeness. USDA is continuing 
today, as for many years past, to withhold approval of the use of chemicals that 
do not meet these requirements. 

Consumers, as well as farmers and the food industry, have a vital stake in 
the safe use of chemicals in food production, and in the research and regulatory 
programs of our Federal and State governments that assure wholesome, high- 
quality foods in economical abundance. Only wide public understanding of these 
facts can provide the necessary basis for continued supply of good foods we can 
enjoy in safety. 

(The full statement on “Chemicals and Foods” follows :) 


WASHINGTON, January 14, 1960. 


CHEMICALS AND Foops 


Our food supply in the United States is the safest, cleanest, and most whole- 
some in the world. The Department of Agriculture takes pride in the part it 
has played in making this true. 

The Department considers that the safety of the Nation’s food is its first 
responsibility in carrying out assignments from the Congress. This principle 


—_—_$—$—_—_—_————— 


‘Note to editors: Additional copies of the full statement on “Chemicals and Foods” 
are available from Press Service, Office of Information, U.S. Department of Agriculture, 
Washington, D.C. (ask for USDA 76-60). 
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guides USDA research programs and regulatory and service activities pertaip. 
ing to foods and to the use of chemicals in food production and distribution 

The Department intends to continue and intensify its efforts to insure that 
American consumers get the foods they need and want, in adequate quantitie: 
at a reasonable price, and that these foods continue to meet the highest stand. 
ards of nutritional quality and wholesomeness. It strongly endorses the safe 
use of carefully tested chemicals as required to maintain the excellence, variety 
and economy of the foods we eat. 


ROLE OF CHEMICALS IN FOOD PRODUCTION 


A wide variety of chemicals are used today in all phases of food production, 
processing, and marketing. They include chemical fertilizers, insecticides, and 
weed killers * * * antibiotics, antiseptics, and preservatives * * * feed addi. 
tives, fumigants, fungicides * * * and others. 

These chemicals are as essential for efficient production of foods on the farn 
as are tractors, improved varieties of crops, and better breeds of livestock 
They play as great a part in assuring consumers a continuing supply of 
nutritious and appetizing foods as do our modern methods of food processing 
and marketing. 

We cannot continue to produce adequate amounts of safe and wholesome foods 
without chemicals. Abandoning their use on farms and in the food industry 
would result in immediate decline in the quantity and overall quality of om 
food supply and cause a rapid rise in food prices paid by consumers. 

On our farms, chemicals enable us to produce the great variety of foods 
people want in the tremendous quantities needed. They also give indispensable 
protection to the natural excellence of these foods against the ravages of pests 
and diseases. In large part because of chemicals, American consumers enjoy 
fruits, vegetables, cereals, meat, poultry products, and milk of unexcelled 
quality and freedom from contamination. 

In our food factories and in trade channels, chemicals help to improve sani- 
tation and maintain quality. They make possible many of our modern con- 
venience foods, and in many other ways they aid in furnishing the bountiful, 
nutritious supply of good things to eat that we enjoy today. 


Vs, Che micals Nate ly Follow Lahe ] Dire etions 


The use of chemicals in foods themselves is as old as the practice of preserving 
meat with salt * * * and as new as the addition of thiamine to bread. 


GOVERNMENT RESPONSIBILITY FOR FOOD SAFETY 


For more than half a century—since passage of the original Food and Drug 
Act and the Meat Inspection Act—the Federal Government has had national 
responsibility for insuring that foods in interstate commerce are safe, pure, 
wholesome, and produced under sanitary conditions, and that all such products 
are honestly and informatively labeled and properly packaged. 

Effective enforcement of these laws, in which the Department of Agriculture 
has an essential part, is the foundation for the widespread and soundly based 
confidence consumers have in the foods they buy. 

USDA, the State experiment stations, and industry research develop methods 
for the safe use of chemicals by farmers and the food industry. Edueational 
programs of the Department and the State extension services, geared with this 
research, provide field guidance to farmers and others in the safe and economi- 
eal use of approved chemicals. 

Legal responsibility for insuring the safety and wholesomeness of our national 
food supplies is shared by the Department of Agriculture and the Department of 
Health, Education, and Welfare, and by their counterparts in every State. 

USDA and Department of HEW work together in determining and evaluating 
the safe use of chemicals by farmers, processors, and distributors of food prod- 
ucts. When chemicals are not properly used, and foods are found to be con- 
taminated or otherwise unsafe, Department of HEW’s Food and Drug Adminis 
tration and USDA’s meat and poultry inspection services seize or condemn the 
products. 

In every way possible, Department actions are aimed to assist growers, proc: 
essors, and distributors in producing and marketing products that meet all the 
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vequirements of law regarding safety and wholesomeness. USDA is continuing 
day, as for many years past, to withhold approval of the use of chemicals that 
do not meet these requirements. 


FEDERAL MEAT AND POULTRY INSPECTION 


The Department of Agriculture has responsibility in the Federal Government 
for inspection of fresh meat and poultry and processed meat and poultry prod- 
uts to assure that they are wholesome, free from disease and adulteration, and 
accurately labeled. 

This inspection applies to plants that prepare meat or poultry products for 
interstate or foreign commerce. It requires, first of all, Federal approval of 
the construction, equipment, processing procedures, and sanitation of each plant. 
Inspection of animals and birds in the plants begins in the holding pens or 
receiving rooms and extends to the final product. 

All formulas used for prepared meat and poultry products must have prior 
(SDA approval. Cereals, dried milk, spices, fats, water, curing chemicals, and 
all other ingredients in such products must meet specific standards of safety 
and quality, and must be used in approved quantities. Rigid controls are main- 
tained also to insure adequate cooking, cooling, and storage facilities required 
to produce safe, high-quality products. Labels to be applied to containers or 
packages of processed meat or poultry products must be approved before use. 

For these inspection activities, USDA maintains chemical and biological lab- 
ratories to furnish inspectors with the information they need to make proper 
decisions in their daily work. 

Standards for meat and poultry products are developed and enforced to assure 
the purchaser that he is receiving the kind of product he is entitled to expect 
from the label. 

RESPONSIBILITY FOR OTITER FOODS 


Final jurisdiction over the safety and wholesomeness of foods moving inter- 
stite other than meat and poultry products inspected by USDA, is the respon- 
sibility of the Department of Health, Education, and Welfare. This respon- 


sibility is carried out on the basis of compliance by food producers and dis- 
ibnutors with standards established by the Food and Drug Administration. 
roducts found not to comply with these standards are subject to seizure. State 
nd local governments of course have similar jurisdiction over foods in intrastate 
nd local commerce. 
PESTICIDE REGULATION 


The Department of Agriculture is responsible for registering and safe labeling 
of insecticides, fungicides, rodenticides, chemical weed killers, and other pesti 
ides, including germicidal chemicals for use on inanimate surfaces. Before a 
product is registered, a list of its ingredients. directions for safe use to obtain 
the results claimed, and precautions necessary in handling must appear on the 
label \ll label statements must be both factual and clear. 

USDA's registration of pesticides and instructions for their use appearing on 
the labels requires determinations that use of the product according to instrue- 
tions is safe and will not result in harmful residues. 

Under current legislation, the Food and Drug Administration establishes resi- 
due tolerances or exemptions from tolerances for pesticides. USDA has respon- 
sibility for determining whether a proposed pesticide use will leave residues on 
food or feed. 

Recommendations by USDA for the safe and effective use of agricultural 
chemicals by farmers are based on determination that the recommended prac- 
tices will not result in health hazards due to contamination of foods. 


PEST QUARANTINE AND ERADICATION 


The Department's work on prevention, control, and eradication of crop and 
livestock pests and diseases—ineluding quarantine programs designed to keep for- 
eign pests from entering this country and to halt the spread of insects and dis- 
eises within our borders—also contribute to both the quality and the quantity of 
our food supplies. 

These vital programs protect foods by eliminating diseases, insects, and other 
canses of contamination and unwholesomeness at their source, before they have a 
chance to affect crops and livestock in the market. 
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GRADING SERVICES 


Still other phases of USDA activities that promote the high quality of our foo 
supplies include the development of commercial grade standards and the proyj. 
sion of grading services on a voluntary basis for agricultural products to be sold 
under these standards. 

RESEARCH PROGRAMS 


Agricultural and food chemicals in use today are the products of many years of 
research, in which the effect of these chemicals on the safety of our food sup 
plies, and the health of consumers has been a prime consideration. This re 
search—conducted by the Department of Agriculture, the State agricultural ex 
periment stations, and the chemical and food industries—is continuing on a sub- 
stantial scale, 

Its objectives are not only to develop safe and effective chemicals but also to 
discover nonchemical means, including various biological agents and techniques, 
for assuring efficient production and marketing of wholesome food in adequate 
quantities. 


Use Chemicals Nafely Follow Label Directions 


Many chemical control measures now available for use cannot be recom. 
mended because of inadequate information on the significance for human health 
of the residues they may leave in food products. Some insecticides and other 
chemicals now recommended, if used without proper safeguards, can leave resi- 
dues that present actual or possible hazards. 

To meet these problems, an intensified education program is needed to in- 
sure proper use of present chemicals. Further research is required to develop 
(1) new methods to control insects and other pests that do not involve the use 
of chemicals, and (2) safe chemicals for pest contro] and improved methods for 
their application and use—for example, with specific attractants to gain greater 
effectiveness with smaller dosages. 

siological methods offer the best chance for control of destructive insect 
pests by nonchemical means. In a few cases—as in the recent campaign against 
the screwworm pest of livestock in the Southeast, where radioactively sterilized 
screwworm flies were used—biological methods have proved successful. But 
the biological agents we have discovered and learned to use so far cannot begin 
to solve our pest-control problems. Farmers must still depend primarily on 
safe, effective, and economical chemicals to produce the quantity and quality 
of crops and livestock necessary for the Nation’s needs. 


IT PAYS TO USE CHEMICALS CAREFULLY 


Farmers, processors, and distributors all have a stake in the proper use of 
agricultural and food chemicals. Their concern with the safety and whole- 
someness of the food supply is identical with that of consumers. 

Years of experimentation and experience show conclusively that the most profit 
able—as well as the safest—way to use chemicals in producing, processing, or 
marketing a food is to follow instructions on the label. 

Feeding experiments by the Department show clearly, for example, that there 
is no advantage to cattle feeders in using stilbestrol in quantities greater than 
recommended. The full value of this additive in the saving of food can be real- 
ized without resorting to overdoses. 

The same is true in using other chemicals in food production and marketing. 
fefore a chemical can be placed on the market the manufacturer must demon- 
strate that when used as prescribed on the label, it will do the job claimed for 
it and will not leave a harmful residue. 

Growers have still another reason to use chemicals exactly as directed. If 
harmful residues are found on their products it means that they cannot be 
marketed. The continued confidence of consumers is essential to maintenance 
of stable markets. 

A continuing campaign of education for all who use agricultural chemicals 
is now being intensified by the Federal and State extension services. A new 
series of leaflets from the Department of Agriculture is in preparation. These 
and similar materials from the States are scheduled for wide distribution to 
growers and handlers of foodstuffs. 
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Consumers, as well as farmers and the food industry, have a vital stake in 
the safe use of chemicals in food production, and in the research and regulatory 
programs of our Federal and State governments that assure wholesome, high- 
quality foods in economical abundance. Only wide public understanding of these 
facts can provide the necessary basis for continued supply of good foods we can 
enjoy in safety. 


Us Chemicals Safely- -Follow Label Dire ctions 


Exuipir 9 


USDA letter to Comptroller General requesting opinion on use of 
clause (3) of section 32) 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., March 11, 1960. 
Hon JOSEPH CAMPBELL, 
Comptroller General of the United States, 

DeaR Mr. CAMPBELL: Cranberry producers and their marketing associations 
have on hand large supplies of berries from their 1959 production, the great bulk 
of which would normally have been marketed during the October-December 
season. The market for their commodity has been lost due, in part, to the 
necessity of securing clearance under the procedures established in November 
by the Secretary of Health, Education, and Welfare for the marketing of such 
berries and, in greater part, to a cessation of consumer demand resulting from 
fear on the part of the consuming public caused by widespread publicity given 
to the use of aminotriazole on certain cranberry bogs and a possible deleterious 
effect on the health of persons who might consume cranberries from such bogs, 
notwithstanding the procedures approved by the Secretary of Health, Educa- 
tion, and Welfare to safeguard against marketing of the contaminated berries. 
As a result, the purchasing power of these producers has been seriously im- 
paired through inability to market their normal production for domestic con- 
sumption. 

Enclosed is a statement by the Cranberry Institute more fully setting forth the 
disastrous situation with which the cranberry producers are presently con- 
fronted. Enclosed also is a copy of the public announcement of November 9, 
1959, issued by the Secretary of Health, Education, and Welfare, with respect 
to this matter. 

This Department has given consideration to the use of section 82 funds (sec. 
82, Publie Law 320, 74th Cong., as amended, 7 U.S.C. 612c) in the aid of such 
producers by the institution of programs authorized under such section. We 
find that programs under clauses (1) and (2) of such section would not be 
sufficiently effective for, although payments could be made in connection with 
the exportation of cranberries and thei products and purchases could be made 
for domestic distribution in relief outlets and in school lunch programs, we esti- 
mate that less than 15 percent of the available supplies could be so moved. 
There exists no measurable export demand for such berries and it is question- 
ible whether relief agencies would accept donations of any substantial quantity 
of cranberries or cranberry products in view of the fear which has been gener- 
ated in the public mind. 

Further, because of the perishable nature of cranberries, any program under 
clauses (1) and (2) instituted at this time would have to treat with berries 
in processed form. Thus, it is estimated that less than 26 cents of any dollar 
expended on such a program by the Government would reach the grower for his 
cranberries. 

A program pursuant to clause (3) under which the Secretary is authorized 
to “reestablish farmers’ purchasing power by making payments in connection 
With the normal production of any agricultural commodity for domestic con- 
sumption” offers the best solution of the problem. The objective can be fully 
accomplished and at a lesser expenditure of funds, inasmuch as the entire bene- 
lits of the expenditure of section 32 funds will be received by growers. 
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I have determined that the entire 1959 production, aggregating 1,252, 
barrels, constitutes normal production for domestic consumption. I propose t 
make a payment to each producer on the quantity of berries which he harveste 
in 1959, excluding that quantity found contaminated or ordered destroyed ); 
the Food and Drug Administration. Such payment would not exceed $8.02 time 
the number of barrels of cranberries produced by him. This maximum paymep 
represents the difference between $10.34, the price which I have determined a 
being the average price which producers must receive on their 1,252,000 barre 
production to equal the average value of their total production of the 2 preced 
ing years and thus reestablish the producers’ purchasing power at that level, ani 
$2.32, the average price which it is estimated producers will receive from 4] 
sources (excluding these payments) in connection with the total disposition of 
their 1959 production. An initial payment of $4 per barrel would be mag 
promptly and, upon a showing by a producer that he has disposed of all cra 
berries held, in fresh or frozen form, by him or in his behalf, a further paymen 
would be made to him equal to the difference between the average rate per bar 
rel which he received from all sources for his cranberries, including the pay 
ment previously made, and $10.54 per barrel. In no event would the total of 
the two payments exceed the maximum rate of $8.02 per barrel. 

Since the market will not absorb all available supplies, in order to avoid exces 
sive inventories in frozen or processed form being carried forward into the ner 
crop and marketing year, thereby adversely affecting producer income in th 
next year, some dispositions will need to be approved which may not bring an 
returns to the producer such as donation or destruction. 

Payments would be made directly to producers or to their cooperative associa 
tions or other representatives to or through whom the producers marketed thei 
production. These representatives who file applications for payment on behalf 
of the producers whom they represent will be required to distribute the pay- 
ments to their respective producers. Utilization of these representatives wil 
reduce the number of applications for payments and provide better facilities for 
auditing and verifying compliance with program requirements. 

There is enclosed a copy of my proposed memorandum to the Administrator 
Agricultural Marketing Service, pursuant to which the program as above out 
lined, would be instituted. There is also enclosed for your information a cop! 
of a memorandum from the Director, Fruit and Vegetable Division, to the Ad 
ministrator of Agricultural Marketing Service, giving justification and back 
ground material in support of my proposed memorandum. 

There is for consideration the relationship between section 32, upon whiel 
this proposed action is based, and the Agricultural Act of 1949, as amended 
Under section 301 of the Agricultural Act of 1949 (7 U.S.C. 1447), the Secretary 
is authorized to make available through “loans, purchases, or other operations’ 
price support to producers for any nonbasie agricultural commodity not desig 
nated in title II at a level not in excess of 90 percent of the parity prices of the 
commodity. Cranberries are in agricultural commodity which comes within th 
purview of this section. Section 401 of that act provides that the Secretary shal 
provide the price support authorized or required therein through the Commoditr 
Credit Corporation and other means available to him. 

It has been the position of this Department that section 32 funds and authori- 
zations are among the “other means” available to the Secretary to carry ott 
price support and if he uses such funds for this purpose he may do so to the 
extent that the particular price support operations meet the requirements, limi: 
tations, and objectives of both the Agricultural Act of 1949 and section 32. 

It has also been our interpretation that the words “other operations” cor 
tained in the phrase “loans, purchases, or other operations,” as used in the Agri 
cultural Act of 1949 and prior price support statutes, would not include a method 
of direct payments to producers, since this would not support the prices pre 
ducers received in the marketplace for commodities which they were marketing 
but would result in such prices to fall below the support level. However 
the words “other operations” would include a method of price support involvint 
payments to processors or dealers whereby they would be in a position to mail: 
tain at proper levels the prices which they pay to producers. This long-standing 
interpretation has been understood and accepted by the Congress, and legisla 
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tion has been enacted in reliance thereon.’ Accordingly, in effectuating price 
support for a commodity at levels announced by the Secretary pursuant to the 
Agricultural Act of 1949, programs have been instituted under clause (2) of sec- 
tion 32 which would also encourage the domestic consumption of such agricul- 
tural commodity by diverting it from the normal channels of trade and com- 
merce by purchases and donations of quantities thereof for relief purposes. No 
program pursuant to clause (3) has been instituted in the past 17 years, largely 
hecause there arose no necessity during that time to invoke the authorization 
contained in this clause, and, while it is now being invoked, this is not being done 
for the purposes of any price support program formulated under the Agricul- 
tural Act of 1949. There has been no price support program or level of support 
announced for cranberries and none is intended. 

Because of the interrelationship of section 32 and the Agricultural Act of 1949 
the question may arise whether the Agricultural Act of 1949, in not authorizing 
payments to producers for price support purposes, impliedly repeals clause (3) 
f section 82, and would preclude payments to producers, either directly or in- 
lirectly through their marketing agencies, for purposes set forth in section 32. 
We believe that there is no such repeal and that while section 32 may be used 
toimplement price support pursuant to the Agricultural Act of 1949, it also may 
be utilized on its own terms in fulfillment of its own purposes separate and apart 
from such other act. 

Congress is presumed to tend to to achieve a consistent body of law. In ac 
ordance With this principle, subsequent legislation is not presumed to effectuate 
i repeal of the existing law in the absence of that expressed intent.* As stated 
in U.S. v. Borden Co., 308 U.S. 188, 198: 

“It is a cardinal principle of construction that repeals by implication are not 
favored. When there are two acts upon the same subject, the rule is to give 
effect to both if possible * * *. The intention of the legislature to repeal ‘must 
be clear and manifiest.’ * * * It is not sufficient * * * ‘to establish that sub- 
sequent laws cover some or even all of the cases provided for by (the prior act) : 
for they may be merely affirmative, or cumulative, or auxiliary.’ There must be 
a ‘positive new Jaw and those of the old; and even then the old law is repealed 
by implication only pro tanto to the extent of the repugnancy.’ ”’ 

While section 32 and the Agricultural Act of 1949 both deal with agricultural 
commodities, the two acts are not of the same scope and are not irreconcilable, 
particularly with respect to an operation undertaken solely within authoriza- 
tions, limitations, and objectives of one of the acts independently of the other. 
This difference in scope may be noted in, among other things, the fact that 
price support under the Agricultural Act of 1949 is to give producers a return 
for their commodity based upon and confined to certain percentages of the 
“parity price’ of the commodity. This parity price is determined upon a rela- 
tionship between prices farmers receive for the commodity and the prices they 
pay for articles and services.* On the other hand, the concept of “farmers pur- 
chasing power,” as used in clause (3), is not synonymous with the concept of 
“parity prices” as used elsewhere in agricultural legislation. Clause (3) of 
section 32 has reference to the net income position of the producer in relation 
to persons not on farms. Clause (3), as now worded, was a revision enacted 
asa part of the same act (act of February 29, 1936, 49 Stat. 1151) as section 
T(a) of the Soil Conservation and Domestic Allotment Act. Clause (5) of 
section 7(a) specifies as one of the purposes of that act “the reestablishment, at 
as rapid a rate as the Secretary determines to be practicable and in the general 
public interest, of the ratio between the purchasing power of the net income 
per nerson on farms and that of the income per person not on farms that pre- 
vailed during the 5-year period August 1909—July 1914, inclusive * * *.” Further, 
it should be noted that Congress has not specifically made any change in or 
——————— LT 

See. 4(a) of the act of July 1, 1941, as amended, 55 Stat. 498. directed price support 
through “a commodity loan, purchase or other operation.” The Denartment's interpreta- 
tion of “other operation” was given to Congress in hearings on S. 2522. 81st Cong. See 
hearings hefore the Committee on Agriculture and Forestry, U.S. Senate, 81st Cong., Ist 
Se88., On recommendations of Subcommittee on Price Support Program (1949). pn. 120. 
121, wherein the Denartment’s interpretation and Senator Anderson’s comments thereon 
are set forth. See. 202(a) of the Agricultural Act of 1948 (62 Stat. 1242. 1252) author- 
ed supports “through loans, purchases, payments. and other operations.” The Agricul- 
tural Act of 1949 dropned “payments” from the authorzied means. 

2 Rosenberg v. U.S., 346 U.S. 278: U.S. v. Borden Co., 308 U.S. 188: U.S. v. Noce, 268 
US. 613: U.S. v. Greathouse. 166 U.S. 601: Frost v. Wenie, 157 U.S. 46; Continental 
Ing. Co. v. Simpson, & F. 2d 429: Stevens v. Biddle, 298 Fed. 209. 

* See sec. 301(a) of the Agricultural Act of 1938, as amended, 7 U.S.C. 1301(a). 
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reference to clause (3) since its revision in 1936, though it has both in the 
Agricultural Act of 1949 and in another act subsequent thereto specifically added 
to and amended language in other provisions of section 32.4. Thus, it appears 
that Congress specifically effected such changes in section 32 as were desire 
and further changes by implication would not be warranted. 

Further evidence that Congress does not intend general legislation with respec 
to price support as affecting the Secretary’s authority under section 32, is found 
in congressional enactments with respect to potatoes. Under section 4(a) of 
the act of July 1, 1941, as amended, price support of Irish potatoes was manda. 
tory at 90 percent of parity. By title II of the Agricultural Act of 1949 the sup. 
port of potatoes was made mandatory at a level discretionary with the Secretary 
between 60 and 9) percent of parity. When losses on the potato program con 
tinued to mount, Congress, in section 5 of Public Law 471, Sist Congress, 64 Stat 
42, provided that “for the crop year 1951 and thereafter no price support shall be 
made available for any Irish potatoes unless marketing quotas are in effect with 
respect to such potatoes.” Since there was no legislative basis for the imposi- 
tion of marketing quotas upon potatoes, this had the effect of denying price sup- 
port for potatoes. The Department concluded that it would no longer be an 
thorized to conduct diversion programs for potatoes under authority of clause 
(2) of section 32 of the type heretofore engaged in, since such programs would 
have some price support effect. Thereupon, Congress, in Public Law 290, 8% 
Congress, 68 Stat. 7, promptly removed this seeming prohibition by adding t 
section 5 of Public Law 471, “operations with respect to Irish potatoes authorized 


by section 32 * * * shall not be deemed to be prohibited by this section. * * * 


(Emphasis supplied.) In connection with S. 2643, which carried this provision 
enacted into Public Law 290, Senator Holland stated: 

“The Senator from Louisiana (Mr. Ellender) and I were the joint authors of 
the amendment in its final form which struck out the provision in the then exist- 
ing law for the support of Irish potatoes. 

“Tt was our intention simply to strike out the possibility of any further sup 
port-price program as that term is generally recognized—a mandatory price 
support program or any other price-support program in the nomal usage of the 
term—and there was no intention whatever to strike Irish potatoes off the list of 
agricultural commodities or to put them under different treatment from other 
commodities which are entitled to the use of portions of section 32 funds whenever 
surpluses should justify that use under other provisions of law. 

“So, Mr. President, when the distinguished Senator from Idaho (Mr. Welker 
came before the committee, stating that the potato producers of Idaho did have 
surplus production of potatoes this year which they wanted to have handled un 
der the school lunch program or some other similar program, and had been con: 
fronted with a ruling by a former Solicitor of the Department of Agriculture, t’ 
the effect that the amendment of the Senator from Louisiana and myself was & 
broad as to prevent that use, we both felt, and the committee felt, that there was 
no such reasonable interpretation to be placed upon our amendment, and that by 
all means Irish potatoes ought to be restored to the list of agricultural com: 
modities and be given the same right which every other agricultural commodity 
has under the law for the use, if needed, of portions, of section 32 funds.” ® 

It is the position of this Department that while some section 32 means may b 
utilized as an aid in effectuating price-support programs formulated pursuant t0 
the Agricultural Act of 1949, as amended, it retains its own sphere of independent 
operation in which it may function without regard to the other act. 

Your opinion is requested as to whether you find any legal objection to the 
institution of a program under clause (3) of section 32 to reestablish the pur 
chasing power of cranberry producers as set forth in my proposed memorandu 
to the Administrator, Agricultural Marketing Service. 

Sincerely yours, 
True D. Morse, Acting Secretary. 


‘Sees. 404 and 411 of the Agricultural Act of 1949; sec. 5 of the act of January 3 
1954. 68 Stat. 4. 

5 Congressional Record, Jan. 12, 1954, p. 154. See also statement by Senator Andet 
son of the same import, ibid., p. 153. 
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THe CapPoNnrerre SIruatTioNn 


Mr. Wurrven. Gentlemen, I would like to have you insert at this 
point in the record the history with regard to the main events con- 
cerning caponettes and the poultry industry. If you could put in 
something similar to what you have produced with reference to 
cranberries, that would be enlighte ning to us. 

Mr. Mitier. We have a similar exhibit. 

Mr. Wurrren. I am glad you have. 

(The document referred to is as follows :) 


CAPONETTES : CHRONOLOGY OF MAIN Events, DECEMBER 10, 1959, TO 
Marcu 380, 1960 


Secretary of Health, Education, and Welfare Arthur S. Flemming announced 
on December 10 that authorized manufacturers of stilbestrol for use in poultry 
were being asked to immediately suspend the sale of the product and that 
representatives of the poultry industry and retail food industry were being 
asked to arrange for an immediate discontinuance of the sale of stilbestrol- 
treated birds to consumers. Mr. Flemming indicated that he was confident of 
cooperation and simultaneously released a copy of a letter from Acting Secre- 
tary of Agriculture True LD. Morse, also under date of December 10, indicating 
that the Department of Agriculture would buy stilbestrol-treated poultry subject 
to the Health, Education, and Welfare announcement since poultrymen and 
the poultry trade had acted in good faith and in accord with the law and regu- 
lations in the handling of the poultry then in production or in the channels 
of trade (HEW release and Agricuiture letter, exhibits 1 and 2). 

Simultaneously with the HEW release of December 10, the USDA issued a 
statement on the wholesomeness of U.S. food, indicating that in order that 
poultrymen and the poultry trade not be injured, a purchase program would 
be undertaken for stilbestrol-treated products (USDA release, exhibit 3). 

On December 11, the USDA issued a release commenting on use of stilbestrol 
in poultry production (USDA release, exhibit 4). 

On December 11, USDA announced initial procedures to be followed by those 
planning to sell caponettes to the USDA (USDA release, exhibit 5). 

On December 14, 1959, the Board of Directors, Commodity Credit Corpora- 
tion, approved a program docket providing for the use of section 32 funds for 
purchase of caponettes which was implemented by announcement PY-6 re- 
leased by the Poultry Division, Agricultural Marketing Service, in December 
1959 and subsequently amended in January and February 1960. (Announce- 
ment PY—6 and subsequent amendments, exhibit 6). 

On January 20, 1960, the Department issued its first offer to purchase in the 
amount of 1,195,700 pounds (USDA release, exhibit 7). 

On January On, 1960, Messrs. Ed Shulman and George Cooper from the Office 
of the General Counsel, and Roy W. Lennartson of the Agricultural Marketing 
Service, U.S. Department of Agriculture, met with Robert F Keller, General 
Counsel of GAO, and representatives of that agency to discuss the legal aspects 
of the caponette purchase program (Mr. Cooper’s memorandum for USDA files 
summarizing this conference, exhibit 8). 

As of March 30, 1960, approximately 13 million pounds of caponettes had 
been purchased at a cost of approximately $6 million. No announcement has 
been made with respect to their disposition, but this is currently under active 
consideration. In this connection, there is attached a copy of a letter written 
by Acting Secretary True D. Morse to Secretary of Health, Education, and Wel- 
fare Flemming under date of January 22 with respect to the wholesomeness of 
poultry meat from caponettes after removal of the skin, liver, and kidneys, and 
Secretary Flemming’s reply thereto assuring that no residues of stilbestrol have 
been found in white or dark poultry meat and that the proposed processing of the 
product would produce an acceptable food product suitable for general con- 
sumer use. Conversion of caponettes to a canned product in line with this 
interchange of correspondence would involve an additional cost of about $1,800,- 
000 to $2 million (USDA and HEW letters, exhibits 9 and 10). 
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EXHIBIT 1 


STATEMENT BY ARTHUR S. FLEMMING, SECRETARY OF HEALTH, EDUCATION, AND 
WELFARE 


The Delaney clause of the food additives amendment of the Federal Food, 
Drug, and Cosmetic Act provides that “no [food] additive shall be deemed to 
be safe if it is found to induce cancer when ingested by man or animal.” This 
provision applies automatically in the case of new applications for the use of 
such additives. 

Drugs which leave residues in food, and which are being used in accordance 
with permission granted prior to the enactment of the amendment, are exempted, 
until a finding is made that their continued use is unsafe. 

In May of this year the Food and Drug Administration published a state. 
ment of policy which brought to a halt the submission of new applications for 
any uses of diethylstilbestrol which result in the drug being present in either 
animal or human food. This action was taken because stilbestrol has been 
shown to induce cancer in test animals when it is included in their diet over 
comparatively long periods of time. 

The testing methods used to detect residues of stilbestrol in meat and poultry 
have been developed and refined over a period of several years and, I am ad- 
vised, are now so sensitive as to reveal traces of the chemical as small as 2 
parts per billion. 

Since the May statement, the Food and Drug Administration has been making 
an intensive reexamination of the use of stilbestrol in the raising of beef, cattle, 
sheep, and poultry. As a result of this review, we have decided to take certain 
actions. 

The principal agricultural use of stilbestrol is in the raising of beef cattle, 
either as an addition to cattle feed or as pellets implanted in the ears of the 
cattle. It is also used in the raising of about 1 percent of the chickens grown 
in this country. 

Commissioner of Food and Drugs George P. Larrick has advised me that no 
residues of the chemical have been found in beef, mutton, or lamb.  Stilbestrol 
is not used in hogs. The American people, therefore, can purchase beef, mutton, 
lamb, and pork—and with the voluntary actions that are described in this state- 
ment can also purchase poultry—with the assurance that such foods contain 
no detectable residues of stilbestrol. 

The facts relative to the use of stilbestrol in poultry are as follows: 

1. The distribution of stilbestrol by authorized producers for use in the poultry 
industry is in compliance with the rules and regulations of the Food and Drug 
Administration. This means that the approval of stibestrol-treated poultry by the 
Food and Poultry Inspection Services of the Department of Agriculture has 
heen in complete harmony with the decisions of the Food and Drug Adminis- 
tration. 

2. The use of stilbestrol in the raising of poultry is confined almost exclusively 
to chickens, and only about 1 percent of the chickens produced in this country 
are treated with stilbestrol. 

5. There is now incontroversible evidence, developed since the original author- 
izations for the use of stilbestrol in poultry were granted, that very small resi- 
dues are present in poultry treated with this substance. 

4. The residues are confined to the skins, livers, and kidneys of the slaught- 
ered birds. No residues have been found in the white meat or the dark meat 
of treated birds. 

On the basis of the facts with respect to residues of stilbestrol in poultry, 
we have taken the following steps : 

1. We have requested that the authorized manufacturers of stilbestrol for 
use in poultry immediately suspend the sale of this product. This the manu- 
facturers have agreed to do. 

2. We have requested representatives of the poultry industry and the retail 
food industry to arrange for the immediate discontinuance of the sale of treated 
birds to consumers. On the basis of conversations with these representatives 
I am confident that this will be done. 

I should like to emphasize that the actions being taken are entirely voluntary. 
This is true both with respect to the discontinuance of the sale of stilbestrol 
and the sale of poultry treated with stilbestrol insofar as representatives of 
the poultry industry and the retail] food industry could speak for these industries. 


pe 
in 
on 
ul 





VY, AND 


Food, 
ned to 

This 
use of 


‘dance 
npted, 


State- 
ns for 
either 

been 
> over 


ultry 
m ad- 
as 2 


aking 
attle, 
rtain 


attle, 
f the 
rown 


at no 
‘strol 
itton, 
‘tate- 
itain 


altry 
Drug 
p the 

has 
inis- 


vely 
ntry 


hor- 
resi- 


ght- 
neat 


try, 


for 
inu- 


tail 
ted 
ives 


65 







The course being pursued by the Department in this matter is not based on 
any Violation of the Federal Food, Drug, and Cosmetic Act. 

The plan outlined above has been made possible by the fact that. chickens 
which have been treated with stilbestrol can be identified by the retailer. 

As previously indicated, we are assured by the poultry industry that about 
99 percent of the dressed poultry on the market has never been treated with stil- 
bestrol. Further, the canners and freezers of poultry products tell us that 
treated poultry is not used in these products. 

I have asked Dr. Roy Hertz, Chief of the Endocrinology Branch of the Na- 
tional Cancer Institute, who has taken part in the various discussions which 
have led up to the actions taken, to summarize his views of the situation. His 
statement is as follows: 

“Stilbestrol is a synthetic compound which has many of the biological and 
medical properties of the female sex hormone. 

“It is known to produce a variety of tumors in several species of experimental 
animals. However, it can do this only after very prolonged administration, 
which in most instances represents approximately one-third of the lifespan of 
the test animal. In very rare instances cancers have risen in patients after 
very prolonged use of stilbestrol and some physicians have been led to conclude 
that stilbestrol was a causative factor in these cases. It would therefore seem 
desirable to eliminate the hazard, no matter how small, of the prolonged consump- 
tion of this material in one’s diet from year to year. 

“The early removal of hormone-treated poultry from the market will effec- 
tively eliminate the continued exposure of the consumer to this potential hazard. 

“It is important to bear in mind that the use of stilbestrol for agricultural pur- 
poses has no bearing whatsoever on the use of this drug in the practice of 
medicine. Medical use of stilbestrol was first authorized in 1941. The drug can 
only be sold on a physician’s prescription and therefore is administered only 
under medical supervision. 

“It is generally agreed among physicians that drugs of this type are quite 
useful in the control of the symptoms of many patients without significant hazard 
under the usual conditions of clinical practice.” 

On the basis of the above statement and on the basis of the voluntary actions 
taken by the drug industry, and being taken by the poultry industry and the 
retail food industry, consumers can buy poultry with full confidence that it is 
safe and wholesome. 














































ExHIBIT 2 






DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington, December 10, 1959. 








Hon. ARTHUR S. FLEMMING, 
Secretary, Department of Health, Education, and Welfare. 

Dear Mr. Secrerary: We have appreciated being advised in advance of the 
arrangements you have negotiated with the manufacturers of diethylstilbestrol 
licensed by the Food and Drug Administration for them to suspend the sale of 
this product for use in the production of poultry. Further, you have assured us 
that the retail food industry is willing to withdraw the treated poultry from 
sale. 

The Department of Agriculture will buy the treated poultry which is the 
subject of the new announcement of the Secretary of Health, Education, and 
Welfare, and will divert this poultry to other usage. This will be done with 
section 32 funds. Details of this program will be announced shortly. 

Poultrymen and the poultry trade have acted in good faith and in accord 
With the law and regulations in the handling of poultry now in production and 
in the channels of trade. It is only fair and equitable that relief be provided for 
the difficult inventory position in which they now find themselves. 

Sincerely, 















True D. Morss, Acting Secretary. 
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ExHIBIT 3 
U.S.D.A. Press RELEASE ON PURCHASE PROGRAM FOR STILBESTROL-TREATED 
POULTRY 


WASHINGTON, December 10, 1959. 

Acting Secretary of Agriculture True D. Morse today issued the following 
statement: 

Food in the United States is the best and safest in the world. Our food is 
wholesome and safe because research develops safe practices for use by farmers, 
The inspection services of the U.S. Department of Agriculture and the U.S. De- 
partment of Health, Education and Welfare, and their counterparts in nearly 
every State, continually work to protect successfully the Nation’s food supply. 

The objective of the Department of Agriculture in its poultry and meat inspec- 
tion services is to provide a wholesome and safe food supply to the American 
public. Farmers, processors, retailers, and industry share this objective with 
the Government and with consumers. 

In carrying out its objective, the Department individually examines every bird 
and every animal processed through inspected plants to make certain that only 
wholesome and safe meat and poultry receive its official stamp of appreval. 
Under continuous inspection diseased or otherwise unwholesome meat and poul- 
try are immediately removed from the channels of trade and destroyed for food 
purposes. 

Through these efforts, people in the United States have developed full confidence 
in the wholesomeness of their food. 

In his conference today with members of the press, Secretary Flemming, acting 
within his responsibilities in regard to drugs or additives in the production of 
poultry, announced that manufactures of diethylstilbestrol would voluntarily re- 
move that drug from the market for use in poultry production. As a result of 
this announcement, the Department of Agriculture is concerned that the poultry- 
men and poultry trade not be injured when they have acted in good faith. Asa 
result, the following letter has been sent to Secretary Flemming today: 

“DEAR Mr. SECRETARY: We have appreciated being advised in advance of the 
arrangements you have negotiated with the manufacturers of diethylstilbestrol, 
licensed by the Food and Drug Administration, for them to suspend the sale of 
this product for use in the production of poultry. Further, you have assured us 
that the retail and wholesale poultry trade are willing to withdraw treated poul- 
try from sale. 

“The Department of Agriculture will buy the treated poultry which is the sub- 
ject of the new announcement of the Secretary of Health, Education, and Wel- 
fare, and will divert this poultry to other usage. This will be done with section 
82 funds. Details of this program will be announced shortly. 

*“Poultrymen and the poultry trade have acted in good faith and in accord with 
the law and regulations in the handling of poultry now in production and in the 
channels of trade. It is only fair and equitable that relief be provided for the 
difficult inventory position in which they now find themselves. 

“Sincerely, 


WASHINGTON, December 11, 1959. 
ACTING SECRETARY MORSE COMMENTS ON STILBESTROL 


In response to inquiries concerning the use of diethylstilbestrol in poultry 
production, I am emphasizing the following points: 

1. Approximately 99 percent of the Nation’s chickens have never received the 
drug diethylstilbestrol and none will be receiving it now that the Department of 
Health, Education, and Welfare has banned its use for poultry. 

2. Diethylstilbestrol is used only on young chickens that are raised to be sold 
as caponettes. Since the cost of the drug, the additional labor, and the longer 
growing period are added costs to the producer, it is only used to produce a prod- 
uct for a premium-price market. 

3. Capons should not be confused with caponettes. Capons are surgically un- 
sexed birds which have not been treated with diethylstilbestrol. Caponettes were 
treated with diethylstilbestrol to give them similar characteristics. 

4. Consumers can continue to buy regular broilers, fryers, roasting chickens, 
and capons with the knowledge that they have not been treated with diethylstil- 
bestrol. 
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EXHIBIT 5 






WASHINGTON, December 11,1959. 









USDA ANNOUNCES INITIAL PROCEDURES FOR CAPONETTE PURCHASE PROGRAM 








The U.S. Department of Agriculture announced initial procedures to be fol- 
lowed by those planning to sell caponettes to USDA under the program an- 
nounced yesterday.’ A caponette is a young bird which has been treated with 
diethylstilbestrol. 

Producers having live birds on hand which have been treated may— 

(a) Sell these birds to a processor ; or 

(b)If they desire to offer them directly to the Department, have them 
first processed for their own account. Such birds should be processed in an 
official plant operating under the Poultry Products Inspection Act. Liver 
and kidneys should be removed. The birds should then be frozen un- 
wrapped and dry packed in shipping containers. Purchase price to pro- 
ducers for caponettes slaughtered after today will be related to officially 
published market prices issued by USDA for a representative period prior 
to December 10. 

Poultry processors, wholesalers, and retailers who intend to offer caponettes 
for sale to the Department should take the following steps: 

1. Assemble the product and arrange for its proper protection in freezer 
storage. 
2. Assemble detailed information as follows : 

(a) Description of commodity including total weights and number of 
units (boxes, head, or both). 

(b) Freezer storage data—name, location of storage plant, into 
storage date, and published rates. 

(c) Proof of treatment with diethylstilbestrol or deseription of 
official caponette label including brand name and approved plant num- 
ber. 

(d) Proof of cost to support offering price. 

All persons intending to offer caponettes for sale to the Department should 
notify the Poultry Division, Agricultural Marketing Service, U.S. Department 
of Agriculture, Washington, D.C., of such intention and indicate approximate 
quantities and storage locations, also name and address of person to whom USDA 
should send the necessary contract forms containing detailed terms and con- 
ditions of purchase. 






























ExHIsit 6 













MARKETING SERVICE, 
Washington, D.C. 





AGRICULTURAL 







Announcement PY-6 
December 1959 








PURCHASE OF FROzEN REApy-To-CooK PouLtTRY TREATED WITH DIETHYLI- 
STILBESTROL 









The U.S. Department of Agriculture (hereinafter referred to as USDA) 
hereby announces terms and conditions for the purchase of frozen ready-to- 
cook poultry which has been treated with diethylstibestrol (hereinafter referred 
to as “commodity”’) and is in freezer storage in a public warehouse. Prospec- 
tive offerers whose product at present is not in a public warehouse should 
assemble the product in a public warehouse prior to making an offer. 












WHO MAY SUBMIT AN OFFER 






Offers may be submitted by producers, processors, wholesalers, retailers, in- 
stitutional feeders, or their agents. 







1See USDA Release No. 3509-59. 
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HOW TO SUBMIT AN OFFER 


Offers should be submitted by letter, in duplicate, to the Poultry Division, 
Agricultural Marketing Service, USDA, Washington, D.C. Telegrams will be 
accepted but offers may not be submitted by TWX. If the offerer is a corpora- 
tion, the offer must be signed by an individual authorized to make contracts 
with USDA. USDA reserves the right to reject any and all offers, in whole or 
in part, or to waive any informality in offers. 


WHEN TO SUBMIT 


Offers may be submitted any time prior to February 1, 1960, but, due to the 
urgency of removing the commodity from all channels of trade, offerers are 
urged to submit offers immediately and to complete their offerings, if possible, 
by January 15, 1960. Offers postmarked later than January 31, 1960, will not 
be considered. Producers owning live poultry treated with diethylstilbestrol 
should arrange immediately for their slaughter in processing plants operating 
under the Poultry Products Inspection Act. The offer to USDA may be made 
either by the processors or by the producer, if custom processed. 


ACCEPTANCE OF OFFERS 
Vendors will be notified of acceptance of offers as soon as possible. 
CERTIFICATION OF TREATMENT AND COSTS 


In submitting an offer under this announcement, the offerer certifies that 
the commodity offered consists entirely of birds treated with diethylstilbestrol, 
and that the information and documents submitted in connection with the offer 
are true and correct. 

GRADING CERTIFICATES REQUIRED 


Prior to submitting an offer under this annoncement, prospective offerers shall 
request a grading by a USDA-licensed grader. (See par. IV of “Additional 
Terms and Conditions,” below.) A copy of the USDA poultry grading certifi- 
cate must accompany the offer. 


INFORMATION TO BE STATED IN OFFER 


All offers must include the following information : 

(a) That the offer is made subject to the terms and conditions of announce- 
ment PY-6. 

(b) Price per pound by kind and weight ranges. Prices asked for com- 
modity slaughtered on or prior to the date of this announcement shall be 
supported by invoices or other documentary evidence establishing prices paid 
by offerer and/or costs incurred by offerer with respect thereto. Prices asked 
for commodity slaughtered after the date of this announcement shall reflect 
the live prices of untreated birds of similar kind and weight in the area during 
the period December 7 through December 11, 1959, plus costs of treatment, 
and other pertinent costs. Such other costs shall be supported by invoices or 
other documentary evidence. 

(c) Name and location of public warehouse in which commodity is stored. 

(d) List of warehouse lot numbers showing number of packages and net 
weight of each kind and weight range of commodity as shown on the packages. 

(e) Name and complete address of offerer. 

(f) Name and address of office or person to receive USDA commuuications. 

All offers are to be addressed to Poultry Division, Agircultural Marketing 
Service, U.S. Department of Agriculture, Washington, D.C. 

Information with respect to this announcement may be obtained by communi- 
eating with the Poultry Division, Agricultural Marketing Service, USDA, 
Washington, D.C. Telephone: 202 Dudley 8—4510, 202 Dudley 8—2535, and 202 
Dudley 84733. 

ADDITIONAL TERMS AND CONDITIONS 


I. General.—The terms and conditions of this announcement shall become a 
part of the offer to sell, and upon acceptance by USDA, the offer and acceptance 
shall constitute a valid and binding contract. 
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II. Acceptable commodity.—Frozen ready-to-cook poultry offered to USDA 
shall have been prepared from poultry which was raised and processed in the 
United States and which was treated with diethylstilbestrol; and, in addition, 
if such frozen ready-to-cook poultry was prepared from dressed poultry (in- 
cluding kosher style), it shall have been processed in plants operating under 
the Poultry Products Inspection Act, and, if such frozen ready-to-cook poultry 
was prepared from poultry slaughtered after the date of this announcement, it 
shall be processed in plants operating under the Poultry Products Inspection 
Act (kidneys and livers will be condemned) and packed in shipping containers 
without ice and without being individually wrapped or bagged. All commodity 
shall be fit for human consumption and shall be in freezer space of a public 
warehouse with in-and-out charges paid. Storage charges accruing prior to 
the time of transfer of title to USDA will be for the account of the vendor. 

II. Packaging—Commercial packaging adequate to protect the commodity 
will be aeceptable. 

IV. Grading and certification—A USDA licensed grader (under the supervi- 
sion of the Grading Branch, Poultry Division, AMS) shall certify as to the kind, 
soundness, grade or other description, package count, quantity by weight ranges, 
total marked weights as shown on packages, test weights, total weight of com- 
modity offered as determined from the test weights (hereinafter called the 
contract weight), and such other factors as may be required by USDA. Such 
grading shall be performed at the offerer’s expense. Successful vendors shall 
be reimbursed for grading costs as provided under paragraph V “Payment.” 

V. Payment.—USDA shall pay at the contract price per pound for the con- 
tract weight as shown on the USDA poultry grading certificate. Claim for pay- 
ment for commodity and claim for payment for the expense of grading shall 
be submitted promptly after the acceptance of the offer on separate invoices 
or on separate “‘Form CSS-21: Public Voucher—Commodity Programs.” Such 
invoices or vouchers shall be supported by the original of the USDA poultry 
grading certificate and a negotiable warehouse receipt. 

VI. Delivery and transfer of title—Delivery and transfer of title from the 
vendor to USDA shall be effected when the appropriate CSS commodity office 
(see par. XVI) receives vendor’s request for payment properly supported by a 
USDA poultry grading certificate and a negotiable receipt. 

VII. Setoff—If the vendor is indebted to USDA, USDA will set off such in- 
debtedness against the portion of the proceeds of the purchase by USDA which 
remains after deduction of amounts due prior lienholders. If the vendor is 
indebted to any other agency of the United States, such indebtedness may also 
be set off against the proceeds of the purchase, as hereinbefore stated, if the ap- 
propriate official of agency so directs. Indebtedness owing to USDA shall be 
given first consideration after claims of prior lienholders. Setting off as pro- 
vided herein shall not deprive the vendor of the right to contest the justness of 
the indebtedness involved, either by administrative appeal or by legal action. 

VIIT Waiver of liens.—The commodity delivered by the vendor shall be free 
of all liens or encumbrances or, if any liens or encumbrances exist, a proper 
waiver shall be submitted with the voucher or invoice. The holder of any lien 
or encumbrance may execute such waiver and be named by the vendor as joint 
payee on vouchers or invoices. The holder of any lien or encumbrances may 
also execute such waiver in connection with an assignment as provided in article 
X below. In either case, the holder of such lien or encumbrance may execute 
the waiver upon the condition that in case the vendor is indebted to the Govern- 
ment under any other transaction, setoff will be made against any amounts 
determined to be payable under the contract only to the extent that such amounts 
payoble are in excess of the amount of his lien or encumbrance. 

IX. Assionment.—No assignment by the vendor shall be made of this con- 
tract, or of any rights thereunder except that the vendor may assign. in ac- 
cordance with the provisions of the Assignment of Claims Act of 1940, as 
amended (31 U.S.C. 208, 41 U.S.C. 15), the proceeds of the contract to a hank. 
trust company, Federal lending agency, or other recognized financing institu- 
tion: provided, that such assignment shall be recognized only if and when the 
assignee thereof files written notice of the assignment, in accordance with the 
instruetions on “Form CSS-66: Notice of Assignment,” which form must be 
used in giving notice of assignments to USDA. The instrument of assignment 
may be executed on form CSS-347 or the assignee may use his own form of as 
signment. The CSS forms may be obtained from the appropriate CSS com 
modity office. (See par. XV.) 
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X. Covenant against contingent fees —The vendor warrants that no person or 
selling agency has been employed or retained to solicit or secure the contract 
upon an agreement or understanding for a commission, percentage, brokerage, 
or contingent fee, except bona fide employees or bona fide established commercial 
or selling agencies maintained by the vendor for the purpose of securing business, 
For breach or violation of this warranty USDA shall have the right to annul this 
contract without liability or in its discretion to deduct from the contract price 
or consideration the full amount of such commission, percentage, brokerage, or 
contingent fee. 

XI. Vares.—The vendor warrants that the price stated does not include any 
Federal, State, or local taxes from which the United States is exempt or from 
which the vendor is exempt because the sale is to an agency of the United States, 
USDA will furnish any necessary tax-exemption certificates when requested by 
the vendor. 

XII. Dispute—Any dispute concerning a question of fact arising under this 
contract which is not disposed of by agreement shall be decided by the contracting 
officer, or designee of USDA, who shall reduce his decision to writing and mail 
or otherwise furnish a copy thereof to the vendor. Within 30 days from the 
date of receipt of such copy, the vendor may appeal by mailing or otherwise 
furnishing a written appeal to the Administrator, Agricultural Marketing Serv- 
ice, and the decision of the Administrator, or his duly authorized representatives 
for the hearing of such appeal, shall, unless determined by a court of competent 
jurisdiction to have been fradulent, arbitrary, capricious, or so grossly erroneous 
as necessarily to imply bad faith, be final and conelusive; provided, that if no 
such appeal is taken, the decision of the contracting officer shall be final and 
conclusive. In connection with any appeal proceeding under this clause, the 
vendor shall be afforded an opportunity to be heard and to offer evidence in 
support of its appeal. Pending final decision of a dispute hereunder, the vendor 
shall proceed diligently with the performance of the contract and in accordance 
with the contracting officer’s decision. 

XIII. Officials not to benefit—No Member of or Delegate to Congress, or 
resident commissioner, shall be admitted to any share or part of the contrac 
or to any benefit that may arise therefrom, but this provision shall not be con- 
strued to extend to the contract if made with a corporation for its general benefit, 
and shall not extend to any benefits that may accrue from the contract to a 
Member of or Delegate to Congress or a resident commissioner in his capacity as 
a farmer. 

XIV. Discrimination.—In connection with the performance of work under his 
contract, the vendor agrees not to discriminate against any employee or applicant 
for employment because of race, religion, color, or national origin. The aforesaid 
provision shall include, but not be limited to, the following: Employment, up- 
grading, demotion or transfer: recruitment or recruitment advertising: layoff 
or termination: rates of pay or other forms of compensation: and select for 
training, including apprenticeship. The vendor agrees to post hereafter in con- 
spicuous places, available for employees and applicants for employment, no- 
tices to be provided by the contracting officer setting forth the provisions of the 
nondiscrimination clause. The vendor further agrees to insert the foregoing 
provision in all subcontracts hereunder, except subcontracts for standard com- 
mercial supplies or raw materials. 

It will be the responsibility of the vendor to estimate his requirements for 
notices he is to post pursuant to this contract provision and to make request of 
the contracting officer for copies thereof. 

XV. CSS commodity offices.—The CSS commodity offices which will make pay- 
ment under this contract are as follows: 

For commodity stored in the States of Arizona. California, Tdaho, Nevada, 
Oregon, Utah, Washington, Hawaii, and Alaska, director, Portland CSS com- 
modity office: Commodity Stabilization Service, U.S. Department of Agriculture, 
1218 SW. Washington Street, Portland, Oreg. Telephone: Capitol 6-3361. 

For commodity stored in all other States, director, Cincinnati CSS commodity 
office; Commodity Stabilization Service, U.8. Department of Agriculture, 222 
Fast Central Parkway, Cincinnati, Ohio. Telephone: Dunbar 1—2200. 

Prospective vendors are cautioned to read carefully all terms and conditions 
contained in this announcement. 

HERMON TI. MILLER, 
Director, Poultry Division, Agricultural Marketing Service. 
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AGRICULTURAL MARKETING SERVICE, 
Washington, D.C. 
Announcement PY-6 
December 1959 
AMENDMENT No. 1 (JANUARY 1960) 


The U.S. Department of Agriculture has found that only a relatively small 
number of public warehouses offering freezer storage space issue negotiable ware- 
house receipts. Therefore, in order that more space may be available for the 
purposes of this purchase program, the Department hereby modifies the pro- 
visions of paragraphs V and VI of announcement PY-—6, December 1959, to pro- 
vide that vendors’ requests for payment may be supported either by a negotiable 
warehouse receipt, or by a nonnegotiable warehouse receipt in a form acceptable 
to USDA. 

All other terms and conditions of the announcement remain unchanged. 

HERMON I. MILLER, 
Director, Poultry Division, 


AGRICULTURAL MARKETING SERVICE, 
Washington, D.C. 
Announcement PY-—6 
December 1959 
AMENDMENT NO. 2 (FEBRUARY 1960) 


The USDA has received a number of letters and telegrams, from individuals 
and firms, evidencing a desire to sell poultry treated with diethylstilbestrol to 
the Department, which were posted, if a telegram, or postmarked, if a letter, 
prior to February 1, 1960, but which were insufficient in content for the Depart- 
ment to prepare a contract thereon. In addition, the Department has know- 
ledge of a number of persons or firms that had applied for and received in-store 
grading of such product prior to February 1, 1960, but had not offered to sell 
such poultry to the Department by telegram or letter prior to February 1, 1960. 
Inasmuch as such persons or firms had clearly evidenced their intentions to offer 
such product to the Department prior to February 1, 1960, the Department here- 
by modifies the provisions of the section of announcement PY-6 entitled “When 
To Submit” by revising the second sentence of said section to read as follows: 

“Offers posted, if a telegram, or postmarked, if a letter, later than January 
31, 1960, will not be considered unless: Offerer had, prior to February 1, 1960, 
advised USDA of his intent to offer poultry treated with diethylstilbestrol and/or 
had applied for a grading certificate on the treated poultry being offered.” 

All other terms and conditions of announcement PY-6, as amended, remain 
unchanged. 

This amendment is effective February 1960. 

HERMON I. MILLER, 
Director, Poultry Division. 


Exuisir 7 
WASHINGTON, January 20, 1969. 
USDA Orrers To Buy 1,195,700 PouNps OF STILBESTROL-TREATED POULTRY 


The U.S. Department of Agriculture today offered to purchase 1,195,700 
pounds of frozen ready-to-cook poultry treated with diethylstilbestrol, subject to 
vendors’ acceptance. 

These purchases are being made in accordance with the purchase program 
announced December 11. 

The first contracts are being mailed today to persons or firms offering the 
treated poultry and will become valid when signed and returned to the Poultry 
Division, Agricultural Marketing Service, U.S. Department of Agriculture, 
Washington, D.C. 

Prices ranged from 30.71 cents to 45 cents per pound, and averaged 43.65 
cents. Factors that account for the wide price range include: variation in 
prices of live poultry, date of processing, processing costs, weights, quality, 
services performed, and storage rates. 

USDA is giving consideration to additional offers and subsequent announce- 
ments will be made as these are processed. 

Closing date for receiving offers is January 31, 1960. 





EXHIBIT 5 


DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE GENERAL COUNSEL, 
January 27, 1960. 

To: The Files. 

From: George E. Cooper, director, Commodity Credit Division. 

Subject: Conference with General Accounting Office re program under section 
32 for the purchase and distribution of poultry treated with diethylIstil- 
bestrol (sec. 32, docket AMP S7a). 

A conference was held on January 25, 1960, at 11 o’clock in the office of Mr. 
Robert F. Keller, General Counsel, General Accounting Office, at which he and 
Mr. Moore, of his office, and Mr. Paul Reising and Mr. Wilker, accountants with 
GAO, were present. Attending as representatives of this Department were Mr. 
Edward M. Shulman and Mr. George E. Cooper, General Counsel’s Office, and 
Mr. Roy Lennartson, Deputy Administrator for Marketing Services, AMS. 

Prior to the meeting Mr. Shulman had, on January 21, forwarded to Mr, 
Keller a copy of section 32, docket AMP 87a, a copy of a press release of Decem- 
ber 10, 1959, by the Secretary of Health, Education, and Welfare, with respect 
to the use of stilbesterol in poultry, a copy of each press release which had 
been issued by USDA with respect to the program, and a copy of a memorandum 
of December 9, 1959, from the General Counsel to the Secretary of Agriculture, 
with respect to the use of section 32 funds to remove from the market certain 
poultry which has been fed or treated with certain chemicals. 

Mr. Keller indicated they had reviewed such material. 

Mr. Shulman stated that the General Counsel’s Office of the Department was 
entirely satisfied as to the adequacy of the legal authority for the section 32 
program; that Mr. Reising and another GAO auditor, Mr. Henry, had, however, 
in discussions with Mr. Lennartson, on Thursday, January 21, asked questions 
which indicated that GAO might have some question concerning the legal au- 
thority for the program: and that the Department did not wish to proceed with 
the program if GAO intended to raise any question as to the legal authority 
therefor; and that, consequently, we had asked for the conference with Mr. 
Keller to make certain that the General Counsel of GAO had no question as to 
the adequacy of the legal authority for the program. 

In the general discussion which followed, it was pointed out that poultry 
treated with stilbestrol was not subject to seizure by HEW:; that the withdrawal 
of caponettes from sale in their normal outlets was a voluntary action by the 
poultry trade; that the purchase and disposition of the caponettes by the Depart- 
ment under the section 32 program would not encourage the consumption of ca- 
ponettes by providing for their utilization in other than their normal trade out- 
lets but would also encourage the domestic consumption of all poultry, since the 
failure to assure the withdrawal of caponettes from their normal trade outlets 
would doubtless have had serious adverse effect upon the market for all poultry; 
that the determination of the precise outlets for the caponettes purchased had 
been reserved by the Secretary until the quantity and location of the poultry 
could be finally determined; that HEW had not found any residues of stilbestrol 
in the white or dark meat of treated birds; and that there were available a num- 
ber of outlets for the white and dark meat, such as institutional use, relief feed- 
ing, and sale for pet-food use, which would result in the domestic utilization of 
such white and dark meat and constitute a diversion of caponettes from their 
normal trade channels. 

At the conclusion of the discussion, Mr. Keller stated that he had no question 
as to the legal authority for the program. 


EXHIBIT 9 
JANUARY 22, 1960. 
The Honorable, the SEcRETARY OF HEALTH, EDUCATION, AND WELFARE, 

DEAR Mr. SECRETARY: According to your statement of December 10, 1959, the 
Delaney clause of the food additives amendment of the Federal Food, Drug, and 
Cosmetic Act provides that you must consider as unsafe any food containing 
traces of stilbestrol because it has been shown to induce cancer in test animals 
when included in their diets over a comparatively long period of time. You also 
stated that the traces of stilbestrol in treated poultry were confined to the skins, 
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vers, and kidneys of slaughtered birds, and that no residues had been found in 
tbe White or dark meat. 

Our letter to you of December 10, 1959, advised that this Department would 
buy the treated poultry which was the subject of your announcement. The poul- 
try and food industries have shown full cooperation with your request for im- 
mediate discontinuance of the sale of treated birds to consumers. We have re- 
ceived a great many letters and wires from producers, processors, wholesalers, 
and retailers having treated birds on hand indicating their intentions to sell 
them to us and we are currently in the process of making our initial purchases. 

In view of these considerations, we intend to process this poultry in plants 
operating under our official Poultry Inspection Service and completely remove 
the skin, liver, and kidneys from each bird. Our Poultry Inspection Service will 
approve the resultant product as safe and wholesome food for general Consumer 
use. We take it for granted that such product would, in your opinion, be accept- 
able for use as food, but we would appreciate a letter from you to that effect. 

Sincerely yours, 
TRUE D. Morse, Acting Seerctary. 


Exuipir 10 


THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE, 
Washington February 4, 1960. 
Hon. TRUE LD). MorsE, 
{cting Secretary, Department of Agriculture, 
Washington, D.C. 

DEAR Mr. Morse: In response to your letter of January 22, the findings of 
the Food and Drug Administration have been that traces of stilbestrol in treated 
poultry are confined to the skins, livers, and kidneys of the slaughtered birds, 
and no residues of stilbestrol have been found in the white or dark meat. It is 
therefore our view that in the processing into poultry products of stilbestrol 
treated poultry complete removal of the skin, livers, and kidneys from each 
bird will produce an acceptable food product suitable for general consumer use. 

We appreciate receiving information from you with regard to your program 
for utilization of the stilbestrol treated poultry in the food supply. 

Sincerely yours, 
ARTHUR 8S, FLEMMING, 
Secretary. 


Mr. Wurrren. This whole picture here is one that I think we are 
going to have lots of consideration on, from a procedural standpoint, 
for the future handling of the overall production and the consumers’ 
problems, as well. 

I wish to repeat that this subcommittee is still strongly of the opin- 
ion that the Food and Drug Administration or the ‘Department of 
Health, Education, and Welfare, should fully discharge its responsi- 
bilities, which we feel it will, and protect the consumer. 

The question here is how that should be done. It should not be 
done in my opinion as it has been done in this case. There must be 
ways of handling these things otherwise and protecting the public 
health just as much. 

I am a layman and no expert in this field, but from sitting on this 
side of the table for years listening to the experts in the Deps irtment, 
it is quite evident to me that while there is a need for the Food and 
Drug Administration to have the jurisdiction and it has to have the 
responsibility and it has to fulfill that responsibility, it is my firm 
belief here that, if we did not have chemicals and all of these various 
other things which are presently being used, subject to policing under 
the Pure Food and Dr ug Act, the food which the American consumer 
would get would be much more dangerous than that which they get 
under present conditions. 
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Not only that, but the cost would be many times greater. 

And I do think that some of these consumer or ganizations and some 
of these few individuals who look at that aspect only and cannot see 
the other side and see only the risk that might be run to some smal] 
degree, they overlook the fact that it is more essential that food pro. 
ducers and food handlers and those who deal with food gener: ally con- 
tinue rightful use of these chemicals fer the protection of public 
health. 

In other words, the risk is much less with them than it would be 
without. 

To me it is a surprising law that authorizes paying two-thirds of 
a producer’s loss, but only two-thirds. And I tried to figure out why 
the law would authorize you to go this far and not any further. | 
have decided that the Department of Agriculture must have wanted 
to put them in line, at 72 percent of parity with other farmers under 
existing conditions. 

Thank you, gentlemen. 





(T 
p. 12 


SeIzU 
LEA 
(Cs 


Foods 
Drugs 
Cosm« 


Speci 
mi! 
to 


foo 


Num 


In s 
In n 


(Ex 


bo 


a) 


10. 





l some 
Ot See 
smal] 
l pro- 
V COn- 
publi 


ld be 


rds of 
t why 
er. | 
anted 
under 


APPENDIX 


(The following information was requested by Mr. Whitten on 
1Z:) 


i 
ps 


SEIZURES UNDER THE FEDERAL Foop, DruG, AND CosMETIC ACT AND Press Re- 
LEASES ISSUED FrRoM WASHINGTON RELATING TO Foops, DruGs, AND COSMETICS 
(CALENDAR YEAR 1959) 


SEIZURES 
aia ca a a a a a a a et 806 
a a ai ae ale acne 207 
a a cc ccahas ial a tg Sa ais A a I a ee 5 
RN as 5 deca ache. pe 5 a he Dc ah el NS a a ne ee el 1, 018 


PRESS RELEASES 


Special releases, including news conference statements by Secretary Flem- 

ming, but excluding releases relating to cranberries (17), those relating 

to food standards actions (6), and those relating to regulations on 
food additives (6), pesticides (2), and drugs (2) —-------------~~--~~- 24 

(This does, however, include warning statements and statements 

eout recalls of dangerous products, reports to the public on actions 

to ban certain coal tar colors, and reports on other matters such as 

radioactivity in foods which did not involve seizure actions. ) 

hulnber of regular monthly preas teperte.... a nen Sk ce nans 12 


WOU. d Soot eoennwcdemmees i ic cin is wks i een sad sks asec 36 


SEIZURES, PRODUCTS, OR COMMODITY GROUPS COVERED IN RELEASES 


OCIA) -POIGRHRS GROVE: oo ek alain sss si i cate 75 
a ORT RIY. TGR: POIORBS cain dedieaauisneeinaie dicen ae aemaoenoees 253 
GI ra a a a a a a Peace an et 328 


LISTING OF SPECIAL RELEASES, CALENDAR YEAR 1959 


(Excluding releases on cranberries, food standards, and explaining regulations 
on food additives, pesticides, and drugs) 


1, January 13: Secretary’s news conference: 
Coal tar colors: Four yellow colors caused harm to laboratory animals. 
ViSan, Napiers 14+10 vitamins and minerals, Seaffocil Capsultes, Kelp 
and Kelpettes tablets. 


2. January 26: ViSan correspondence exchange and libel. 

3. February 7: Removal of four colors used in butter, margarine, cake icings, 
and popcorn. 

4. February 10: Nasal inhalers restricted to RX because of misuse. 

» March 26: Poisoning—sodium nitrite in flounder fillets. 

6. April 15: Seventeen coal-tar colors used principally in lipsticks (delisting 
proposal). 


(, April 20: Secretary’s news conference : 
Sodium nitrite in fish (survey). 
Coal-tar colors. 
8. April 27: Warning statement—contact lens cleaner contaminated. 
9. May 30: Transmittal of color bill to Congress. 
10. June 30: Secretary’s news conference—wax for milk cartons. 


(75) 
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11. August 13: Radioactivitvy—hay and ensilage. 
12. September 2: Secretary's news conference: 
Drugs and devices for weight reducing—list of 26 closed cases and RX- 
120 injunction. 
List of closed cases on six food supplements. 
13. September 17: Hudnut Permanent Neutralizer warning. 
14. October 6: Lipstick color final order. 
15. October 14: Radioactivity in fresh vegetables. 
16. October 27: Zero tolerance for heptachlor. 
17. October 29: Vitamin EF caution. 
1S. October 30: Tes-Tape warning. 
19. November 9%: Secretary’s news conference—anmphetamine bootlegging 
20. December 4: Bar wax remover—warning. 
21. December 10: Secretary’s news conference—poultry and chronology. 
22. December 10: Unsaturated fats and oils. 
23. December 18: Secretary's telegram—compliance with poultry plan. 
24. December 28: Secretary's news conference— pesticides in milk. 


ReMeDIAL LeGIsLATION 


(The following was requested for inclusion in the record by Mr 
Whitten, on p. 15:) 


H.R. 7624, 86th Cong., 1st sess. ] 


A BILL To protect the public health by amending the Federal Food, Drug, and Cosmet 
Act so as to authorize the use of suitable color additives in or on foods, drugs, an 
cosmetics, in accordance with regulations prescribing the conditions (including maximum 
tolerances) under which such additives may be safely used 






Be it enacted by the Senate and House of Representatives of the United State 
of America in Congress assembled, That this Act may be cited as the “Colo 
Additive Amendments of 1959". 


TITLE I—AMENDMENTS TO THE FEDERAL FOOD, DRUG, AND COs 
METIC ACT 


DEFINITIONS 


Sec. 101. Section 201, as amended, of the Federal Food, Drug. and Cosmeti 
Act is further amended as follows: 

(a) Paragraph (s) of such section (defining the term “food additive”) 
amended by redesignating clause (3) as clause (4), and by inserting imimediatel} 
before clause (4), as so redesignated, the following new clause: 

“(3) a color additive: or”. 

(b) Paragraph (t) of such section is redesignated and otherwise amende 
to read as follows: 

“(u) The term ‘safe’, as used in paragraph (s) of this section and in sections 
409 and 706, has reference to the health of man or animal.” 

(c) There is inserted, immediately after paragraph (s) of such section, tl 
following new paragraph: 

(t) (1) The term ‘color additive’ means a material which 
“(A) isa dye, pigment, or other substance made by a process of synthesis 
or similar artifice, or extracted, isolated, or otherwise derived, with ¢ 
without intermediate or final change of identity, from a vegetable, anima 
mineral, or other source, and 
“(B) when added or applied to a food, drug, or cosmetic, or to the humal 
body or any part thereof, is capable (alone or through reaction with othe 
substance) of imparting color thereto: 
except that such term does not include any material which the Secretary, } 
regulation, determines is used (or intended to be used) solely for a purpose 0 
purposes other than coloring. 
*(2) The term ‘color’ includes black, white, and intermediate grays.” 


COLORS OR COLORED ARTICLES—-WHEN DEEMED TO BE ADULTERATED OR MISBRANDI 
FOODS, DRUGS, OR COSMETICS 


Food 


Sec. 102. (a) (1) Clause (2)(A) of section 402(a), as amended, of suc} 
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further amended by striking out the matter within the parentheses and insert- 
ing in lieu thereof the following: “other than one which is (i) a pesticide chem- 

id RX- ical in or on a raw agricultural commodity; (ii) a food additive; or (iii) a 
color additive”. 

(2) Section 402(c), as amended, of such Act (relating to food deemed adul- 
terated by reason of uncertified coal-tar color) is amended to read as follows: 

“(c@) If it is, or it bears or contains, a color additive which is unsafe within 
the meaning of section 706(a).” 

(8) Section 403 of such Act (relating to the circumstances under which food 
is deemed misbranded) is amended by adding at the end thereof the following 
new paragraph: 

ng “(1) If it is a color additive, unless its packaging and labeling are in con- 
formity with such packaging and labeling requirements, applicable to such color 
additive, as may be contained in regulations issued under section 706.” 


Drugs 


(b) (1) Clause (4) of section 501(a) of such Act (relating to drugs deemed 
adulaterated by reason of uncertified coal tar color) is amended to read as 
follows: “(4) if (A) it is a drug which bears or contains, for purposes of color- 
ing only, a color additive which is unsafe within the meaning of section TO6(a), 

\ Mi or (B) it is a color additive the intended use of which in or on drugs is for 
purposes of coloring only and is unsafe within the meaning of section 706(a).” 

(2) Section 502 of such Act (relating to the circumstances under which drugs 

are deemed misbranded) is amended by adding at the end thereof the following 
ugs. af new paragraph : 
bax imur “(m) If it is a color additive the intended use of which in or on drugs is for 
the purpose of coloring only, unless its packaging and labeling are in conformity 
with such packaging and labeling requirements, applicable to such color ad- 


hea ditive, as may be contained in regulations issued under section 706.” 
Cosmetics 
» COS (c) (1) Section 601(e) of such Act (relating to cosmetics, other than hair 
dyes, deemed adulterated by reason of uncertified coal tar color) is amended 
to read as follows: 
“(e) If it is not a hair dye and it is, or it bears or contains, a color additive 
osmeti which is unsafe within the meaning of section 706(a).” 
(2) Section 602 of such Act (relating to the circumstances under which cos- 
ye’) sf lmetics shall be deemed to be misbranded) is amended by adding at the end 
“lintel thereof the following new paragraph: 


“(e) If it is a color additive, unless its packaging and labeling are in con 

formity with such packaging and labeling requirements, applicable to such color 

mend additive, as may be contained in regulations issued under section 706. This par- 
agraph shall not apply to packages of color additives which, with respect to their 

‘oF use for cosmetics, are marketed and intended for use only in or on hair dyes 


eerie 
(as defined in the last sentence of section 601 (a) ).” 
iol 
REGULATIONS TO ASSURE SAFETY OF COLOR ADDITIVES FOR FOODS, DRUGS, AND 
COSMETICS 
nihes ’ P , ar 
th Sec. 108. (a) Such Act is further amended by 
Wit { a ° ‘ > oes 
ninal (1) repealing subsection (b) of section 406 and striking out the subsec 
etibillle ° . ° or . ‘ > 2 
tion designation “(a)” after “Sec. 406." in such section ; 
hum: (2) repealing section 504; 
+] (3) repealing section 604; and 
i COLL ° ° - . * > ry 
(4) amending section TO1(e) by (A) striking out “406 (a) or (b)” and 
} inserting in lieu thereof “406°: (B) striking out “504, or G04,"°: and (C) 
iil V, . e 9 . - 99 
f inserting the word “or” after “SO1(b), 
pi . ada 7 ‘ . 
(b) Section 706 of such Act is amended to read as follows: 
“LISTING AND CERTIFICATION OF COLOR ADDITIVES FOR FOODS, DRUGS, AND COSMETICS 
NDI . " aid ; . 
“When Color Additives Deemed Unsafe 
' 
“Sec. 706. (a) A color additive shall, with respect to any particular use (for 
| Which it is being used or intended to be used or is represented as suitable) in or 
of sul on food or drugs or cosmetics, be deemed unsafe for the purposes of the appli- 
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cation of section 402(c), section 501(a) (4), or section 601(e), as the case may 
be, unless— 

“(1)(A) there is in effect, and such additive and such use are in con- 
formity with, a regulation issued under subsection (b) of this section listing 
such additive for such use, including any provision of such regulation pre 
scribing the conditions under which such additive may be safely used, and 
(B) such additive either (i) is from a batch certified, in accordance with 
regulations issued pursuant to subsection (c), for such use, or (ii) has, with 
respect to such use, been exempted by the Secretary from the requirement 
of certification ; or 

“(2) such additive and such use thereof conform to the terms of an exemp- 
tion which is in effect pursuant to subsection (f) of this section. 

While there are in effect regulations under subsections (b) and (c) of this see 
tion relating to a color additive or an exemption pursuant to subsection (f) 
with respect to such additive, an article shall not, by reason of bearing or con- 
taining such additive in all respects in accordance with such regulations or such 
exemption, be considered adulterated within the meaning of clause (1) of see 
tion 402(a) if such article is a food, or within the meaning of section 601(a) if 
such article is a cosmetic other than a hair dye (as defined in the last sentence 
of section 601(a)). 
“Listing of Colors 


“(b)(1) The Secretary shall, by regulation, provide for separately listing color 
additives for use in or on food, color additives for use in or on drugs, and color 
additives for use in or on cosmetics, if and to the extent that such additives are 
Suitable and safe for any such use when employed in accordance with such 
regulations. 

“(2)(A) Such regulations may list any color additive for use generally in or 
on food, or in or on drugs, or in or on cosmetics, if the Secretary finds that such 
additive is suitable and may safely be employed for such general use. 

“(B) If the data before the Secretary do not establish that the additive 
satisfies the requirements for listing such additive on the applicable list pur- 
suant to subparagraph (A) of this paragraph, or if the proposal is for listing 
such additive for a more limited use or uses, such regulations may list such 
additive only for any more limited use or uses for which it is suitable and may 
safely be employed. 

“(3) Such regulations shall, to the extent deemed necessary by the Secre 
tary to assure the safety of the use or uses for which a particular color addi- 
tive is listed, prescribe the conditions under which such additive may be safely 
employed for such use or uses (including, but not limited to, specifications, 
hereafter in this section referred to as tolerance limitations, as to the maximum 
quantity or quantities which may be used or permitted to remain in or on the 
article or articles in or on which it is used; specifications as to the manner 
in which such additive may be added to or used in or on such article or articles; 
and directions or other labeling or packaging requirements for such additive). 

“(4) The Secretary shall not list a color additive under this section for 4 
proposed use unless the data before him establish— 

“(A) that such use, under the conditions of use to be specified in the 
regulations, will be safe; 

“(B) that practicable methods of analysis exist for determining the 
quality of the pure dye and all intermediates and other impurities con- 
tained in such color additive; and 

“(C) that practicable methods exist for determining the identity and 
quantity (i) of such additive in or on any article of food, drug, or cosmetic, 
and (ii) of any substance formed in or on such article because of the use 
of such additive. 

“(5)(A) In determining, for the purposes of this section, whether a pro 
posed use of a color additive is safe, the Secretary shall consider, among other 
relevant factors— 

“(i) the probable consumption of, or other relevant exposure from, the 
additive and of any substance formed in or on food, drugs, or cosmetics 
because of the use of the additive, 

“(ii) the cumulative effect, if any, of such additive in the diet of man or 
animals, taking into account the same or any chemically or pharmacologi- 
cally related substance or substances in such diet; and 

“(jii) safety factors which. in the opinion of experts qualified by sci- 
entific training and experience to evaluate the safety of color additives for 
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the use or uses for which the additive is proposed to be listed, are generally 
recognized as appropriate for the use of animal experimentation data. 

“(B) A color additive (i) shall be deemed unsafe, and shall not be listed, for 
any use which will or may result in ingestion of all or part of such additive, 
if the additive is found to induce cancer when ingested by man or animal, or 
if it is found, after tests which are appropriate for the evaluation of the safety 
of additives for use in food, to induce cancer in Man or animal, and (ii) shall 
be deemed unsafe, and shall not be listed, for any use which will not result in 
jugestion of any part of such additive if, after tests which are appropriate 
for the evaluation of the safety of additives for such use, or after other relevant 
exposure Of man or animal to such additive, it is found to induce cancer in 
man or animal. 

“(6) The Secretary shall not list a color additive under this subsection for a 
proposed use if the data before him show that such proposed use would promote 
deception of the consumer in violation of this Act or would otherwise result in 
misbranding or adulteration within the meaning of this Act. 

“(7) If, in the judgment of the Secretary, a tolerance limitation is required 
in order to assure that a proposed use of a color additive will be safe, the 
Secretary 

“(A) shall not list the additive for such use if he finds that the data 
before him do not establish that such additive, if used within a safe toler- 
ance limitation, would achieve the intended physical or other technical 
effect ; and 

“(B) shall not fix such tolerance limitation at a level higher than he 
finds to be reasonably required to accomplish the intended physical or other 
technical effect. 

“(S) If, having regard to the aggregate quantity of color additive likely to be 
consumed in the diet or to be applied to the human body, the Secretary finds 
that the data before him fail to show that it would be safe and otherwise per- 
missible to list a color additive (or pharmacologically related color additives) 
for all the uses proposed therefor and at the levels of concentration proposed, 
the Secretary shall, in determining for which use or uses such additive (or such 
related additives) shall be or remain listed, or how the aggregate allowable safe 
tolerance for such additive or additives shall be allocated by him among the 
uses under consideration, take into account, among other relevant factors (and 
subject to the paramount criterion of safety), (A) the relative marketability of 
the articles involved as affected by the proposed uses of the color additive (or 
of such related additives) in or on such articles, and the relative dependence 
of the industries concerned on such uses: (B) the relative aggregate amounts of 
such color additive which he estimates would be consumed in the diet or applied 
to the human body by reason of the various uses and levels of concentration 
proposed; and (C) the availability, if any, of other color additives suitable and 
safe for one or more of the uses proposed. 


“Certification of Colors 


c) The Secretary shall further, by regulation, provide (1) for the certifi- 
cation, with safe diluents or without diluents, of batches of color additives 
listed pursuant to subsection (b) and conforming to the requirements for such 
additives established by regulations under such subsection and this subsection, 
and (2) for exemption from the requirement of certification in the case of any 
such additive, or any listing or use thereof, for which he finds such requirement 
not to be necessary in the interest of the protection of the public health. 


“Procedure for Issuance, Amendment, or Repeal of Regulations 


“(d) The provisions of section 701(e), (f), and (g) of this Act shall apply 
to and in all respects govern proceedings for the issuance, amendment, or repeal 
of regulations under subsections (b), (c), or (e) of this section (including 
judicial review of the Secretary’s action in such proceedings) and the admissi- 
bility of transcripts of the record of such proceedings in other proceedings, except 
that 

“(1) the Secretary’s order after public hearing (acting upon objections 
filed to an order made prior to hearing) shall be subject to the requirements 
of section 409(f) (2) ; and 

*(2) the scope of judicial review of such order shall be in accordance with 
the third sentence of paragraph (2), and with the provisions of paragraph 
(3), of section 409(g). 
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“Fees 


“(e) The admitting to listing and certification of color additives, in accord: 
ance with regulations prescribed under this Act, shall be performed only upon 
payment of such fees, which shall be specified in such regulations, as may be 
necessary to preside, maintain, and equip an adequate service for such purposes, 


“Exemptions 


“(f) The Secretary shall by regulation (issued without regard to subsection 
(d)) provide for exempting from the requirements of this section any color 
additive or any specific type of use thereof, and any article of food, drug, or 
cosmetic bearing or containing such additive, intended solely for investigational 
use by qualified experts when in his opinion such exemption is consistent with 
the public health.” 

CONFIDENTIALITY OF TRADE SECRETS 


Sec. 104. Section 801(j), as amended, of such Act, prohibiting disclosure of 
trade secrets, is amended by striking out “or 704” and inserting in lieu thereof 
“TOA, or 706". 

CHANGES IN CROSS-REFERENCES AND TERMINOLOGY 


Sec. 105. Such Act is further amended by 

(a) Striking out, in section 301(i) thereof (relating to forgery or un- 
authorized use of certain identification devices), “404, 406(b). 504 50G. 507, 
or 604”, and inserting in lieu thereof “404, 506, 507, or 706” ; 

(b) (1) striking out, in clause (38) of section 508(c) (relating to color 
manufacturer’s guarantee), the word “coal-tar” wherever it appears in such 
clause, and (2) inserting after the word “color”, wherever it appears in 
such clause, the word “additive” ; and 

(ce) striking out “harmless coloring” in section 402(d) (relating to non- 
nutritive substances in confectionery) and inserting in lieu thereof “au- 
thorized coloring”. 


TITLE II—EFFECTIVE DATE, TRANSITIONAL PROVISIONS, AND 
EFFECT ON OTHER LAWS 
DEFINITIONS 


Sec. 201. As used in this title, the term “basie Act” means the Federal Food, 
Drug, and Cosmetic Act; the term “enactment date’ means the date of enact- 
ment of this Act; and other terms, insofar as also used in the basic Act (whether 
before or after enactment of this Act) shall have the same meaning as they 
have, or had when in effect, under the basie Act. 


EFFECTIVE DATE 


Sec. 202. This Act shall, subject to the provisions of section 203, take effect on 
the enactment date. 


PROVISIONAL LISTINGS OF COMMERCIALLY ESTABLISHED COLORS 


Sec. 208. (a) (1) The purpose of this section is to make possible, on an in- 
terim basis for a reasonable period, through provisional listings, the use of com- 
mercially established color additives to the extent consistent with the public 
health, pending the completion of the scientific investigations needed as a basis 
for making determinations as to listing of such additives under the basic Act 
as amended by this Act. A provisional listing (including a deemed provisional 
listing) of a color additive under this section for any use shall, unless sooner 
terminated or expiring under the provisions of this section, expire (A) on the 
closing date (as defined in paragraph (2) of this subsection) or (B) on the 
effective date of a listing of such additive for such use under section 706 of the 
basie Act, whichever date first occurs. 

(2) For the purposes of this section, the term “closing date” means (A) 
the last day of the two and one-half year period beginning on the enactment 
date or (B), with respect to a particular provisional listing (or deemed provi- 
sional listing) of a color additive or use thereof, such later closing date as the 
Secretary may from time to time establish pursuant to the authority of this 
paragraph. The Secretary may by regulation, upon application of an interested 
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yrson or on his own initiative, from time to time postpone the original closing 
jate with respect to a provisional listing (or deemed provisional listing) under 
this section of a specified color additive, or of a specified use or uses of such 
additive, for such period or periods as he finds necessary to carry out the pur- 
nose Of this section, if in the Secretary’s judgment such action is consistent with 
the objective of carrying to completion in good faith, as soon as reasonably 
practicable, the scientific investigations necessary for making a determination 
ig to listing such additive, or such specified use or uses thereof, under section 
766 of the basie Act. The Secretary may terminate a postponement of the 
losing date at any time if he finds that such postponenment should not have 
been granted, or that by reason of a change in circumstances the basis for such 
postponement no longer exists, or that there has been a failure to comply with a 
requirement for submission of progress reports or with other conditions attached 
to such postponement. 

(b) Subject to the other provisions of this section 

(1) any color additive which, on the day preceding the enactment date, 
was listed and certifiable for any use or uses under section 406(b), 504, 
or 604, or under the third proviso of section 402(c¢c), of the basie Act, and 
ot which a batch or batches had been certified for such use or uses prior 
to the enactment date, and 

(2) any color additive which was commercially used or sold prior to the 
enactment date for any use or uses in or on any food, drug, or cosmetic, 
and which either, (A), on the day preceding the enactment date, was not 
a material within the purview of any of the provisions of the basic Act 
enumerated in paragraph (1) of this subsection, or (B) is the color additive 
known as synthetic beta-carotene, 

shall, beginning on the enactment date, be deemed to be provisionally listed 
mder this section as a color additive for such use or uses. 

(ic) Upon request of any person, the Secretary, by regulations issued under 
subsection (d), shall without delay, if on the basis of the data before him he 
deems such action consistent with the protection of the public health, provi- 
sionally list a material as a color additive for any use for which it was listed, 
and for which a batch or batches of such material had been certified, under 
section 406(b), 504, or 604 of the basic Act prior to the enactment date, although 
such color was no longer listed and certifiable for such use under such sections 
m the day preceding the enactment date. Such provisional listing shall take 
effect on the date of publication. 

(d)(1) The Secretary shall, by regulations issued or amended from time to 
time under this section 

(A) insofar as practicable promulgate and keep current a list or lists of 
the color additives, and of the particular uses thereof. which he finds are 
deemed provisionally listed under subsection (b), and the presence of a color 
additive on such a list with respect to a particular use shall, in any proceed- 
ing under the basic Act, be conclusive evidence that such provisional listing 
is in effect: 

(B) provide for the provisional listing of the color additives and particu- 
lar uses thereof specified in subsection (¢) ; 

(C) provide, with respect to particular uses for which color additives are 
or are deemed to be provisionally listed, such temporary tolerance limitations 
(including such limitations at zero level) and other conditions of use and 
labeling or packaging requirements, if any, as in his judgment are necessary 

0 protect the public health pending listing under section 706 of the basic 


4 
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(ID) provide for the certification of batches of such color additives (with 
or without diluents) for the uses for which they are so listed or deemed 
to be listed under this section, except that such an additive which is a color 
additive deemed provisionally listed under subsection (b) (2) of this section 
Shall be deemed exempt from the requirement of such certification while 
not subject to a tolerance limitation ; and 

(IE) provide for the termination of a provisional listing (or deemed pro- 
Visional listing) of a color additive or particular use thereof forthwith 
whenever in his judgment such action is necessary to protect the public 
health. 

(2) (A) Regulations under this section shall, from time to time, be issued, 
amended, or repealed by the Secretary without regard to the requirements of 
the basie Act, but for the purposes of the application of section 7T06(e) of the 
hasic Act (relating to fees) and of determining the availability of appropria- 
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tions of fees (and of advance deposits to cover fees), proceedings, regulations, 
and certifications under this section shall be deemed to be proceedings, regula- 
tions, and certifications under such section 706. 

(B) On and after the enactment date, regulations, provisional listings, and 
certifications (or exemptions from certification) in effect under this section shall, 
for the purpose of determining whether an article is adulterated or misbranded 
within the meaning of the basic Act by reason of its being, bearing, or containing 
a color additive, have the same effect as would regulations, listings, and cer. 
tifications (or exemptions from certification) under section 706 of the basic Act. 
A regulation, provisional listing or termination thereof, tolerance limitation, or 
certification or exemption therefrom, under this section shall not be the basis 
for any presumption or inference in any proceeding under section T06(b) or (c¢) 
of the basic Act. 

(3) For the purpose of enabling the Secretary to carry out his functions under 
paragraph (1)(A) and (C) with respect to color additives deemed provisionally 
listed, he shall, as soon as practicable after enactment of this Act, afford by 
public notice a reasonable opportunity to interested persons to submit data 
relevant thereto. If the data so submitted or otherwise before him do not, in 
his judgment, establish a reliable basis for including such a color additive or 
particular use or uses thereof in a list or lists promulgated under paragraph 
(1) (A), or for determining the prevailing level or levels of use thereof prior to 
the enactment date with a view to prescribing a temporary tolerance or toler- 
ances for such use or uses under paragraph (1)(C), the Secretary shall es 
tablish a temporary tolerance limitation at zero level for such use or uses until 
such time as he finds that it would not be inconsistent with the protection of the 
public health to increase or dispense with such temporary tolerance limitation 


EFFECT ON MEAT INSPECTION AND POULTRY PRODUCTS INSPECTION ACTS 


Sec. 204. Nothing in this Act shall be construed to exempt any meat or meat 
food product or any person from any requirement imposed by or pursuant to the 
Meat Inspection Act of March 4, 1907, 34 Stat. 1260, as amended or extended 
(21 U.S.C. 71 and the following), or the Poultry Products Inspection Act (21 
U.S.C. 451 and the following). 
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